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DEWOODY ¢gersus HUBBARD. 


A deed of trust of personal estate, regularly executed and recorded, forthe be- 
nefit of a creditor, will not be deemed invalid, merely for the want of the sig- 


nature of the trustee. 


This was an action, under the statute, to try the 
right of property to certain slaves, which had been 
levied on, atthe suit of the defendant in error, as of 
the estate of one Campbell. On a trial had in the 
Circuit Court of Lawrence, the plaintiff in error pro- 
duced a deed of trust, in evidence, which had been 
executed to himself, as trustee, by Campbell, to se- 
cure debts due to one Dickson. 

The Court instructed the jury, that the deed, not 
having been signed by the trustee, was void, and 
passed no title in the property conveyed: on which 
charge, a verdict was rendered, subjecting the pro- 
perty to Hubbard’s execution. Dewoody having 
excepted, brought the case here for revision. 
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W. B. Martin, for Plaintiff.— Hopkins, contra. 


Perry, J.—The proceedings in this case, were 
had under the statute regulating the trial of the 
right of property, levied on by execution ; and it ap- 
pears from the record, that an execution had issued 
in favor of the defendant in error, on the 28th day 
of June, 1827, against one Argyle Campbell, and 
others, for the sum of seven hundred and eighty-se- 
ven dollars and thirty-two cents debt, and nineteen 
dollars sixty-eight and three-fourths cents costs; which 
was levied on several slaves, as the property of said 
Campbell. The property was claimed by Dewoody, 
and a trial had in the Court below, and the jury 
found the property subject to execution. Dewoody, 
the plaintiff in error, offered as evidence, in the 
Court below, to sustain his claim, a deed of trust 
made to him; in which the slaves levied on were 
conveyed to him, for the purpose of securing a debt, 
due to R. & W. Dickson, amounting to upwards of 
one thousand dollars. Dewoody had not signed the 
deed ; but the same was proven or acknowledged in 
the County Court on the 22d day of January, 1827, 
and ordered to be certified for registration ; and it 
was recorded on the 10th day of March, 1827. The 
Court charged the jury, that in consequence of said 
deed not being signed by said Dewoody, the trustee 
named in said deed, it was void; to which opinion 
Dewoody excepted, and is the only error assigned for 
the consideration of this Court; and presents the 
question—is the deed valid without the signature of 
the trustee? We are of opinion it is, from the very 
nature of contracts and conveyances of this descrip- 
tion. But it is contended on the part of the defendant, 








_— 


that 
denc 
him 
veya 
Ir 
that 
a de 
ble; 
tee C 
er hi 
of C 
anot 
the « 
in 2 
trov 
trus 

tion 
recc 

the 
or 1 
mat 
ed | 
app 


] 


P 


Th 
jud 
ma 








a 


JANUARY TERM, 1831. 





DEWOODY tS. HUBBARD. 





that the want of the isin of the trustee is evi- 
dence of the want of his assent to the trust reposed in 
him; and without his assent, there could be no con- 
yeyance to him. 

In answer to this proposition, it may be observed, 
that courts always presume the consent of parties to 
adeed and in this case the presumption is irresisti- 
ble; because we find the deed recorded and the trus- 
tee claiming the property; but should the trustee ev- 
er have refused to act, or to execute the trust, a Court 
of Chancery would compel him to do so, or appoint 


11 


another in his stead. ‘This principle was decided in +7 Wheat. 


the case of Marbury vs. Brooks» It is also laid down 
in2 Kent's Commentartes,as aprinciple not now con- 
troverted, that the legal estate passes and vests in the 
trustee, and a Court of equity will compel the execu- 
tion of the trust, for the benefit of the creditors; clearly 
recognising the principle, that Chancery will execute 
the trust, whether the trustee has ever assented to act 
or not. His assent, therefore, must. be wholly im- 
material, as the rights of creditors would be protect- 
ed through some other person that the Court would 
appoint for that purpose. 

No other objection having been taken to the deed, 
The Court erred in excluding it from the jury; the 
judgment is therefore reversed and the cause re- 
manded. 


Tay.or, J. not sitting. 


Rep. 556. 
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W. B. Martin, for Plaintiff.— Hopkins, contra. 


Perry, J.—The proceedings in this case, were 
had under the statute regulating the trial of the 
right of property, levied on by execution ; and it ap- 
pears from the record, that an execution had issued 
in favor of the defendant in error, on the 28th day 
of June, 1827, against one Argyle Campbell, and 
others, for the sum of seven hundred and eighty-se- 
ven dollars and thirty-two cents debt, and nineteen 
dollars sixty-eight and three-fourths cents costs; which 
was levied on several slaves, as the property of said 
Campbell. The property was claimed by Dewoody, 
and a trial had in the Court below, and the jury 
found the property subject to execution. Dewoody, 
the plaintiff in error, offered as evidence, in the 
Court below, to sustain his claim, a deed of trust 
made to him; in which the slaves levied on were 
conveyed to him, for the purpose of securing a debt, 
due to R. & W. Dickson, amounting to upwards of 
one thousand dollars. Dewoody had not signed the 
deed ; but the same was proven or acknowledged in 
the County Court on the 22d day of January, 1827, 
and ordered to be certified for registration ; and it 
was recorded on the 10th day of March, 1827. The 
Court charged the jury, that in consequence of said 
deed not being signed by said Dewoody, the trustee 
named in said deed, it was void; to which opinion 
Dewoody excepted, and is the only error assigned for 
the consideration of this Court; and presents the 
question—is the deed valid without the signature of 
the trustee? We are of opinion it is, from the very 
nature of contracts and conveyances of this descrip- 
tion. But itis contended on the part of the defendant, 
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that the want of the esata of the trustee is evi- 
dence of the want of his assent to the trust reposed in 
him; and without his assent, there could be no con- 
veyance to him. 

In answer to this proposition, it may be observed, 
that courts always presume the consent of parties to 
adeed and in this case the presumption is irresisti- 
ble; because we find the deed recorded and the trus- 
tee claiming the property; but should the trustee ev- 
er have refused to act, or to execute the trust, a Court 
of Chancery would compel him to do so, or appoint 
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another in his stead. ‘This principle was decided in +7 Wheat. 


the case of Marbury vs. Brooks» It isalso laid down 
in2 Kent’s Commentaries,as aprinciple not now con- 
troverted, that the legal estate passes and vests in the 
trustee, and a Court of equity will compel the execu- 
tion of the trust, for the benefit of the creditors; clearly 
recognising the principle, that Chancery will execute 
the trust, whether the trustee has ever assented to act 
or not. His assent, therefore, must. be wholly im- 
material, as the rights of creditors would be protect- 
ed through some other person that the Court would 
appoint for that purpose. 

No other o bjection having been taken to the deed, 
The Court erred in e: <cluding it from the jury; the 


judgment is therefore reversed and the cause re- 


manded. 


Tayior, J. not sitting. 


Rep. 556. 
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MAYOR AND ALDERMEN OF MOBILE rs. RICHARDSON, et al. 


Where the mayor and aldermen of a corporation, appropriated a certain amount 
to the holders of real estate, as damages, for injury done to such estate, in 
widening a street, held 

First. That the consent of the holders of the real estate to receive the amount 
appropriated, vested sufficient consideration, to support an action for the ree 
covery of the amount. 

Second. That the resolution of the corporation was an admission of the right 
of the parties in the Jand appropriated. 


This action was debt, brought by the defendants in 
error, in the Circuit Court of Mobile, to recover an 
amount of money, appropriated by the Mayor and Al- 
dermen of that city to the defendants, as damages for 
injury done to their real estate, in widening a street. 

A judgment was had in favor of the plaintiffs be- 
low, and on a bill of exceptions, the case was brought 
into this Court : where the questions raised, were, as 
to the sufficiency of the consideration between the 
parties; and of the right of the plaintiffs in error to 
to question the interest of the defendants, in the real 
estate. 


Gordon, for Plaintiffs— Hall, contra. 


CotuiER, J.—The defendants in error brought this 
action in the Circuit Court of Mobile against the plain- 
tiffs inerror. On the trial, the defendants offered, 
and read tothe jury, without objection, the following 
documentary proof. “At an adjourned meeting of 
“the Board of Mayor and Aldermen, convened the 
“Sth day of June, 1827. Present, John F. Everett, 
“Mayor ; Aldermen William R. Hallett, Richard G. 
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“Ryder Jesse Jayne, Philip McLoskey, Curtis 
« Lewis.” 

“The committee to whom was referred the sub- 
ject of the claim for damages to land on Jackson street, 
between Government and Church street, by Thomas 
Richardson, junior, in consequence of altering said 
street in pursuance of the new survey of the city, re- 
spectfully report—that on a full examination of the 
subject, they are of opinion that the jury, who assess- 
ed the damages could not have hada correct view of 
the case before them, and that the damage sustained, 
is far greater than was assessed ;+they are therefore 
of opinion, that the proposition of Mr. Richardson, for 
himself and John French, is reasonable and just, with 
the exception of the costs of Court in said case, (Tho- 
mas Richardson, jr. vs. ‘The Corporation,) and would 
recommend the adopticn ofa resolution to that effect. 

(Signed. ) Curtis Lewis, 
R. G. Ryprer, } Com’e.”’ 
JESSE JAYNE, , 

“ Resolved, 'That the report of the committce be 
concurred in, and that ‘Thomas Richardson, jr. and 
John French have an order on the Treasurer for six 
hundred and sixty dollars seventy-five cents, in full 
of all claims.” 

On this proof, the Court instructed the jury, in 
substance, that a corporation must, in general, act in 
pursuance of the provisions of its charter; yet, al- 
though the jury might believe that the plaintiffs in 


error had not acted in pursuance of the provisions of 


the act of incorporation, still, if the land of the de- 
fendants in error had been appropriated by the plain- 
tiffs for a public strect, then ought the plaintiffs to pay 
for it, if they had made a promise to do so ; and fur- 
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ther that the resolve of the Board of Mayor and AL 
dermen, was to be cousidered as an admission of the 


defendants right to the land agreed to be paid for. 


The assignment of error brings up for revision, 
the correctness of the imstructions of the Court. 

It is needless to consider the adaptation of the form 
of action to the proof. ‘That point was not raised in 
the Court below, and is not now brought to the view 
of this Court. We therefore proceed to consider the 
sufficiency of the resolve of the Mayor and Alder- 
men to bind the corporation to the payment of the 
sum expressed in it? ‘The consideration of this ques- 
tion necessarily brings into review, to some extent, 
the corporate powers of the plaintiff. 

By the 15th section of an act passed on the 24th 
December, 1824, entitled, an act “ to alter and amend 
the charter of incorporation of the city of Mobile,” 
it is enacted, that that corporation shall have power 
to widen the streets, &c. within the city, provided, 
that no street, &c. then existing, shall be widen- 
ed or extended, so as to infringe upon or inter- 
fere with any dwelling-house or other houses of any 
inhabitant of the city, without the consent of the own- 
er or claimant thereof. And provided further, that 
in all cases where the location of any street, &c. may 
or shall, by the alteration of the same, prejudice the 
right or interest of any one, the clerk of the board, 
under the direction of the Mayor, &c. shall draw a 
jury of twelve freeholders to assess the damage, &c. 
This provision does not indicate with as much clear- 
ness as could be desired, the intention of the Legisla- 
ture. It leaves it somewhat doubtful, whether it was 
designed to restrict the corporation in the acquisition 
of property for the purposes expressed in the act, to 
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the ascertainment of its value by a jury. ‘The literal 
sense of the second proviso, favors the idea that such 
was the intention of the Legislature, while the firstis 
entirely adverse to it. In this conflict of terms, in 
order to adjust the true meaning of the provision, 
we must look to the end contemplated by the grant 
of power it conveys, and enquire in what manner it 
ean be most equitably exercised. 

The improvement of the city, by adding to its 
health, comfort and beauty, and the facility of pas- 
sage from one point to another was, doubtless, the in- 
ducement to the provision. 

The right to appropriate private property for pub- 
lic purposes, against the consent of the owner, is one 


which appertains to every government, and has, pro 


re nata, been transferred to the plaintiffs. But it is 
a right which should be exercised only in cases of 
real necessity. The power of the law should never 
becalled in aid to fix the value of private property, 
when its value can be ascertaimed by voluntary stipu- 
lation between the public and the individual. It is 
only when the owner is perverse, and will not dis- 
pose of it for an equivalent, that coercive measures 
should be resorted io; when he himself fixes the price 
of his property, he parts with it the more willingly, 
and can not complain that it has been wrested from 
him by an actof sheer power. 

It can not be that the consent of the owner, con- 
templated by the first proviso, is to be understood as 
meaning only, a gratuitous appropriation of property. 
There is no incongruity in the idea of a consent ob- 
tained by purchase, (in its Limited sense) and in the 
eases in which it could be otherwise acquired, must 
be of rare occurrence. The reason of the thing 
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then, in the absence of language strongly opposing, 
would authorise the inference, that it was competent 
for the plaintiffs to acquire a right to real property, 
under this provision, either by gift, or by a voluntary 
or forced sale. 

Upon the assumption, that the value of the de- 
fendants’ property has been assessed by a jury, it is 
argued for the plaintiffs, that it was incompetent for 
the board of Mayor and Aldermen to have set aside 
the assessment, and pass the resolution on which this 
action is founded. If the plaintiffs, without the con- 
sent of the defendants, had set aside the assessment, 
and such an argument had preceeded from the defen- 
dants, it would have been entitled to much considera- 
tion. ‘Theauthorities to which we have been cited 
by the plaintiffs’ counsel, upon this point, furnish ca- 
ses in which the parties, in whose favor the assess- 
ments were made, were endeavoaing to affirm them 
against the consent of the corporation, and hence, 
can not be received as authority to sustain the argu- 
ment. 

The right to contract without the intervention ofa 
jury, includes the right to disregard their finding, and 
proceed as if they had never been summoned: this 
jSa proposition too clear for illustration. 

The defendants then, having consented to receive 
the sum expressed in the resolution of the board of 
Mayor and Aldermen, as a compensation for their loss 
of property ; the right of the corporation to widen the 
street, to the defendants prejudice vested, and such 
consent, constitutes a sufficient consideration to autho 
rise a recovery. 

The Court was certainly correct in supposing that 
the report of the committee, and the resolve of the 
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corporation, was an admission of the defendants right 
to the land appropriated. -If the admission was made 
under a wrong impression, the plaintiffs should have 
made itappear by proof. 

Ve are of opinion that there ‘is no error, and the 
judgment must be affirmed. 


CreNSHAW, J. not sitting. 


PREWETT, use of Johnson, versus MARSH. 


Ajustice of the peace, w lho reecives money in his official capacity, cannot law- 
fully retain it, in satisfaction of a débt due him*individualiy. . 

The nominal plaintiff ina suit, (brought in the name of such plaintiff for the 
use of another,) ean not be rejected as a witness for the defendant where it 


appears that he was evidently consenting to be made a witness. 


This action was instituted in the name of Prewett, 
for the use of Johnson, in the County Court of Clarke; 
and was founded on a claim for money received by 
the defendant in his official capacity, as a magistrate. 
A judgment being rendered for the defendant below, 
the case, on a bill of exceptions, was brought here : 
and the questions of error arose on the opinion of the 
Court below. That Court decided, 

ist. That Prewett, though the nominal plaintiff, 
could not be a witness in favor of the defendant, and 

.2d. That the defendant could not show a reten- 
tion of the money collected by him, in discharge of 
his own private debt. 
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Crensuaw, J.—This action was brought against 
the defendant, to recover money which he had col- 
‘lected in the capacity of a justice of the peace. 

On the trial, “after the plaintiff had proved his 
case, the defendant offered to prove certain facts by 
Prewett, the nominal plaintiff; but who was rejected 
by the Court, on the ground, that as he was a party 
to the record, he could in no event be examined asa 
witness. 

The defendant having offered testimony to prove 
that the money collected by him, was due to a cer- 
tain Rosser, and that Rosser was indebted to him; 
requested the Court to instruct the jury, that the debt 
due from Rosser to the defendant, was a good off- 
set to the plaintiff’s action, which the Court declin- 
ed; but instructed the jury, that an officer could not 
detain money by him received in his official capaci- 
ty, to satisfy a debt due him in his private capacity. 
All of which is now assigned for error. 

Weare of opinion that the charge was correct, and 
that the instruction requested, was properly refused. 
We believe with the Judge of the County Court, that 
a Justice of the Peace who receives money in his 
official capacity, can not lawfully detain it in satis- 
faction of a debt due him in his private capacity ; 
and that it can riot be the subject of payment or off- 
set, though the person who was indebted to the Jus- 
tice was to receive the money by him so collected. 

But on the first assignment of error, which was 


- the rejecting of Prewett, the nominal plaintiff, when 


offered as a witness by the defendant, we are of opi- 
nion, that Prewett, being a party to the record, and 
interested in the event of the suit, at least so far as 
related to the cost, the defendant could not claim the 
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benefit of his testimony as a matter of right. Butif 
Prewett was willing to testify on the part of the de- 
fendant, this was against his own interest, and the 
defendant would be entitled to the benefit of his evi- 
dence. In the bill of exceptions, it is not expressly 
stated that Prewett was willing to be sworn and ex- 
amined as a witness, but it is stated “that Prewett 
coming to the book, and being ready to be sworn to 
give testimony,” was rejected by the Court ; and from 
which, the inference is plain, that he was willing to 
be sworn, and to give evidence. It was his privi- 
lege to claim the exemption, when called asa witness 
by the defendant: unless he objected, and insisted 
on his right, his willingness to testify, was a clear im- 
plication. or this error, the judgment is reversed, 
and the cause remanded. 


SCOTT cersus RIVERS. 


Where a party, to whom a deed has been executed, resides without the State, 
such circumstance will be sufficient, under the statute, to authorise a copy 
of the deed duly authenticated, to be received in evidence. 

An offset, against a plaintiffs demand, in an action by him, to be available, and 
toauthorise a balance in favor of defendant; must appear to be of matters 


mutually subsisting between the parties. 


Assumpsit, in the County Court of Monroe, by 
Scott against Rivers, to recover.the amount of a pro- 
missory note. ‘The circumstances of the case appear 
fully in the opinion of the Court. 


Sarro.p, J.—The action was assumpsit on a pro- 
missory note, drawn by Rivers in favor of Scott, for 
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$1000, the suit having been brought by the present 
plaintiff against the defendant, in the County Court 
of Monroe. ‘The pleas were the general issue, pay- 
ment and set-off. ‘The material facts, as shewn by a 
bill of exceptions, taken on the trial, appear to have 
been, that in 1824, ‘Thomas Scott, brother of the plain- 
tiff, (both of whom being residents of North Caroli- 
na,) presented the note sued on, and two others of 
the same amount, and one of about $500, between 
the same parties, to the defendant, in this State, 
claiming them as his own property, and required se- 
curity for the payment thereof. Pursuant to an ar 
rangement between them, the defendant executeda 
deed to T. Scott, for a house and lot in Cahawba, es 
timated by them at $2000, which was to be applied 
in part payment of said notes, but there was a col 
lateral verbal agreement, expressed between them at 
the time, that Scott should sell the house and let 
within two years, if as much as $2000 or more, could 
be had for them, and in that event, the overplus, if 
any, should be applied as a farther payment on said 
notes. Scott constituted Steel, (a witness in the case,) 
his attorney in fact, to make sale of the property, 
and apply the proceeds according to agreement; de- 
livered all the notes to him, but retained the deed in 
his own possession. ‘More than twelve months after- 
wards, Steel saw plaintiff and T. Scott in North Caro- 
lina, the former made no mention of either the notes 
or deed to him, but the latter conversed with him on 
the subject, and said he had assigned the deed toa 
Mr. Haywood. Steel, plaintiff, defendant, and T. 
Scott, are related toeach other. It also appeared the 
defendant had rented the house after the execution of 
the conveyance. 
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The defendant’s counsel offered in evidence a duly 
authenticated copy of the deed, to ascertain the time 
at which the $2000 had been paid: on objection be- 
ing made to which, the Court per:nitted it to go as 
evidence to the jury ; and instructed them it was ad- 
mitted for the sole purpose of enabling them, should 
they allow the set-oil, to ascertain from it up to what 
time to calculate interest. 

On this state of facts the Court further instructed 
the jury, that if they believed 'T’. Scott was the agent 
of the plaintiff; or that the note sued on was his pro- 
perty, they must allow the defendant the $2000 agreed 
to be paid for the house and lot ; and that possession 
of the note by ‘I’. Scott; was evidence sufficient for 
the jury toinfer that he was cither the owner of the 
notes, or agent of the plaintiff, unless there was evi- 
dence froin which they could infer that the notes 
were fraudulently, or tinproperly obtained from the 
plaintitl. Other exceptions were taken to the opin- 
ion of the Court below, but which wili.be suflicient- 
ly embraced by the rematks to be made on these al- 
ready stated. ‘Ihe jury found for the defendant, and 
certified a balance in histavor of S860. 

In the above opimions and instructions to the jury, 
the Court. is charged to have erred. 

The questions arising are, Ist. Was ihe copy of 
the deed admissibie as evidence for the purpose for 
which it was received, or otherwise. 2d. Were the 
Instructions to the jury correct, that the unexplained 
possession of the notes by ‘T. Scott, was evidence suf- 


ficient for them to infer either that he was owner of 


the notes, or agent of the plaintiff ; and, that if he were 
either, the jury might allow the defendant the 82600, 


agreed to be paid for the house and lot. 
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scorr ts. RIV ERs. “? 
With respect to the deed, it is sufficient to observe 
that as T. Scott was the grantee, as he received the 
deed, then resided in Carolina, and must be presumed 
to have remained beyond the jurisdiction of the Court 
in which the trial was had, this is believed to bea 
case within the spirit and intent of the statute 
“that if the original deed or conveyance, be lost of 
mistaid, or be destroyed by time or accident, and not 
in the parties power to produce,” then a duly certi- 
fied copy shall be received as evidence in lieu of the 
original. Hence it is conceived that there was noer 
rorin admitting the copy as evidence, either for the 
specific purpose, or any other legitimate object. 
But on the second point there appears to be more 
difficulty. Admitting that the possession of the notes 
by T. Scott, accompanied, by his claim of ownership, 
was prima facie evidence of the fact, this was a legal 
presumption rebutting the idea of his being the agent 
of C. W. Scott, the plaintiff, and payee of the notes; 
consequently it was not a circumstance from which 
the jury were authorised to infer that he was either 
the one or the other, but that he was the owner 
merely. Then if the contract between the defendant 
and ‘I’. Scott, was made by the latter in his own right; 
and thereby he became indebted to the former, or 
made payment on the notes to him, to the amount of 
two thousand dollars, or other sum, the balance, af- 
ter satisfying the note sued on, could not be treated 
as a debt or set-off against C. W. Scott, the plaintiff, 
who must be regarded as a distinct person. 
Whether, according to the terms, and true intent, 
of the contract respecting the house and lot, the sum 
of two thousand dollars had not been paid on the se- 
veral notes; and whether the defendant would not 
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have been entitled to a discount to the same amount, 
in any future suit or suits, that were or could have 
been brought against him on the same notes, by ei- 
ther I’. Scott, C. W. Scott the payee, or any subse- 
quent holder, or assignee, are questions essentially 
different from the one presented. If such was the 
spirit of the contract with 'T’. Scott, when he was the 
legal holder of the notes, though they were drawn 

yable to C. W. Scott, or order, and had not been 
endorsed, we think the defendant would have been 
entitled to the benefit of such defence as payment; 
and if seperate suits were brought on the notes, by 
making this proof to the satisfaction of the jury, he 
ought to have been allowed to defeat the recovery in 
one, and to reduce the amount on another, as far as 
the balance of the payment would go. But, in the 
instruction that the defendant ina suit by C. W. 
Scott, on a note for one thousand dollars, could be 
allowed the benefit of the payment to the other Scott, 
toa much larger amount; which could only be done 
by finding a balance against the plaintiff, as in case 
of set-off, the Court is believed to have erred. ‘To 
authorise a set-off, and a balance against a plaintiff, 
the debts or demands must be mutual and subsisting 
between the same parties, which in this case could 
not have been inferred. 

Judgment reversed and remanded. 
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Couts of law, in the exerciso of legitimate and incidental powers, have aa 
thority to authorise the set-off, of one judgment, against another, existing be. 
tween the same parties, in the same Court. 


And such order is not subject to revision in error. 


This case was submitted on’a motion, to dismiss 
the writ of error; and involved the correctness of 
the determination of the County Court of Monroe, in 
relation to an order off-setting one judgment against 
another, which existed between the same parties, in 
the same Court. ‘The questions decided appear in 
the opinion of the Court. 


Sarroup, J.—The present plaintiff was. plaintiff 
in the County Court, and as such, obtained judg- 
ment on a note against the defendant for one thou- 
sand four hundred and thirty eight dollars and fifty- 
three cents. At the same time, in another suit be- 
tween the same parties, a trial was had, in which Ri- 
vers, the defendant, obtained. a judginent, as in case 
of set-off, for the sum of nine hundred and sixty dol- 
lars, as a balance certified by the jury to be due him, 
over and above the sum demanded of the said Charles 
W. Scott. After which, and during the same term, 
a motion was made, at the instance of Rivers, the de- 
fendant, to have his said former judgment against the 
plaintiff, set-off and placed to the satisfaction of so 
much of the judgment standing against him. The 
Court sustained the motion, and ordered the set-off 
accordingly. 

This order is the matter assigned for error. 
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By means of the adjudication in the former case, 
we know that the judgment rendered for the balance 
in favor of the defendant, Rivers, was considered er- 
roneous, and thatthe same has been reversed during 
the present term. ‘This information, however, acquir- 
edin a different suit, ean liave no influence in the 
decision of this case. ‘The different suits and re- 
cords being separate and distinct, we can only view 
them as such. The record informs us that mutual 
jidgments having been obtained by each of the par- 
tes against the others as above stated, it was ordered 
by the Court that one should be a set-off and satisfac- 
tion of an equal amount against the other ; and that 
Rivers, at whose instance the motion was made. 
should enter a remeid/ery upon his judgment which 
done accordinely The record shews no_ special 
rauses of necessitv or objection to the course 

Hence, the (UeSHON APises, 

i. Is it competent. for a Court of Law, in the ex- 
ercise of its legitimate and incidental powers, on mo- 
tion, to,order one judgement to be placed as a set-off 
toanother between the same parties, in the same 
Court; and this without shewing on the record any 
peculiar reason or necessity for 1 

2 [fs such order subject to revision in error 

In the case of Davidsong fer Mckin vs. Geogha- 
gan,’ where a motion was made of a similar kind, 
the Court. ruled that the authority to set one judg- 
ment against another between the same parties, was 


a power incident to courts oflaw, as well as equity ; 


and that the same contd be done with propriety, if 


from the ctreumsiances it were fonnd consistent with 
the principles ofeqnity. In that case, however, the 
set-off was refused. on the ground that 1f would pre- 
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asBibb 233 





26 CASES DETERMINED 





SCOTT 7S. RIVERS, 














—_- Ly 


judice the rights of a bona fide assignee of the judg. 
_Y ment ; that no connection existed between the judg. 
ments or accounts proposed to be set-off ; and by the 
ternis of the contract it was not the understanding of 
the parties that one of the demands should be receiy- 
ed in payment of the other. 
In a note subjoined to that case, by the Reporter, 
reference is made to many English decisions, shew- 
ing that the power for setting one judgment against 
another, does not depend upon the statutes of set off, 
but upon the general jurisdiction of Courts of Law 
over suitors; that it is a part of their equitable juris 
diction. 
The same authority is believed to have been re- 
cognised by the Courts of most of the States of the 
*14Johnz, Union. In the case of Sempson vs. Hart, the sub- 
Rep. 63. ject was extensively investigated by the Court of Er 

rors of New York. It was there ruled thata Court 
of Law allows sets-off of judgments ex gratia ; buta 
party applying toa Court of Equity, is entitled to it 
as a matter of right: that it is not necessary the judg- 
ments should be in the same right; it is sufficient if 
the judgment prayed to be set-off, may be enforced 
at law against the party recovering the judgment to 
be diminished or satisfied by the set-off. ‘That in di- 
recting a set-off of judgments, Courts of Law proceed 
upon the equity of the statutes authorising sets-off, 
the power not being within the letter of the act. 
Their power consists in the authority they hold over 
suitors in their Courts, and that the exercise of the 
authority is the exertion of the law of the Courts, ra- 
ther than any known, express, or delegated power. 
In the case last referred to, as in the case reported in 
Bibb, it is said suitors-may ask the interference of 
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Courts of Law, in effecting .a set-off, not ex delito 
and it was also ruled, 
that a decision of a Court of Law, upon a summary 
application to its equity. is not such a res judicata, as 
to preclude Chancery from examining the question ; 
nor is Chancery concluded: wherea new fact is dis- 
closed, which was not presented to the Court of Law. 

In this case, it may be observed that, even if we 
could assume the fact that the judgment which was 
allowed asa set-off, has been since reversed, on gene- 
ral principles of law, it would not follow as a conse- 
quence, that justice or equity requires a reversal in 
this. Cases may occur, in which it would be entire- 
ly equitable and right to allow one debt or demand 
to be placed to the satisfaction of another ; and which 
Chancery would direct ; but which Courts of Law 
have no authority, under the statute, to allow before 
judgment. ) 

On ihe 2d point—it does not appear that the ques- 
tion was raised or examined in the case in Bibb’s Re- 
ports, whether an order setting one judgment against 
another, was subject to revision in error, but the Court 
exercised the jurisdiction, and reversed the order of 
the inferior Court. In as much, however, as the 
question was not investigated, nor any opinion of the 
Court expressed directly on it, it can not be regarded 
as an authority determining the principle. But in 
the case decided in 14 Johnson's Reports, to which I 
have particularly referred, the investigation fully em- 
braced this point; and it was. there admitted by all 
the members of the Court, that decisions on such sum- 
mary applications can never be thrown into the shape 
of records, and become the subject of revision in any 


other Court. This we adopt as the correct rule of 
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practice, and conceive no serious injury can result 
from it; as the summary proceeding cannot be regard. 
ed as res adjudicata which will conclude @ither party 
from the benefit of any equity to which he would 
otherwise have been entitled. ‘I'he propriety of this 
rule is further sustained from the consideration that 
the power of setting one judgment against another is 
a matter more appropriately due to Chancery. 

We are therefore of opinion, that the writ of error 
must be dismissed. 


PHILLIPS rersus SCOGGINS 


The written acknowledgment, of ahushaid, of a note. executed by his wile; 


though the note may orig nally have been void in itself; becomes, by such ac- 
knowledgment, ander the statute of this State, the note ef the hushand ; and 
it is not necessary to set out inthe declaration any consideration onihe pari of 
the husband, for such acknowledgment 


Scoggins brought the action’of assumpsit against 
the plaintiff in error, in the Connty Court of Greene. 

The cause of action was a promisory note, execu- 
ted by the wife of the defendant; on which the latter 
had writtenan acknowledgment. 

On demurrer to the declaration, judgment was ren- 
dered for the plaintiff, and the defendant by writ of 
error brought the case to this Court. The question 
presented was, whether any act of the husband, ren- 


dered the note of the wife valid, without a special digepr 


closure in the declaration of a new consideration. 


Vandegraaf, for plaintiff{— Gayle. contra. 
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Perry, J.—In this case the action was brought on 
anote given by Mary Phillips the wite of the deten- 
dant James Phillips, on which the defendant Phillips, 
had written, | acknowledge the above. “The defend- 
ant, Phillips, demurred to the plaintiff's declaration, 
which was by the Court overruled, and judoment 
The overruling the demur- 


given for the plaintiff. 
rer Is how assiened for error, and presents the ques- 
tion for the consideration of this Court, ean a liusband 


hind himself to pav a note executed Dy lis wife. We 


are of opimon he can. Althoueh the note given by 


} +4, ee , 4 yrs r mAs > arte) 
the wile wes void, yet the husband havmg adopted 
tas his own, made himself lable for the payment! 


i 
ov } | . aa, ; 7.000 wit hee } 
ob its contents, tae note beinae pred fucie evidence oi 


; ae 
consideration under our statute vntil the contrary is 


mr} i a. 1 +1 
made to uppear. The ease cited, is not like theo 
1 , 7 , } . . 
one before us. in thatecase the wife during covetu 
] ] | — + eee * } soy t+ f ¢ha Bate onet 
had given her note: afier the death of the husbain! 


] 


note.—the Court held, she was 


she was sued on the 
not liable, because when the note was given if was 
void; and that no subsequent act had made 1t good 
But in the case before us, it is the same as if 1 

husband had originally given the note himself By 


4 


his writing on the note, he adopted as his own ar 


what his wife had done: 


! 
we are therefore of opinion 





the judement should be affirmed 

Taytor, J—In this case it appears that a promis 
sory note was given by the wife of Phillips to Seog 
gins; and that afterwards 
under it: 


He was sued, and judgment rendered against jim 
a 


Philips wrote as follows, 


“T acknowledge the above; and signed if 


It is insisted here. that the note in itself was voit 


and that fo authorisea recovery against the husband, 
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a consideration, for his promise should have been set h 
out in the declaration. 
At common law, this would certainly have been C 
the case; but under our statute, | consider such cord 
averment of consideration ‘unnecessary. Every writ- Met 
ten promise, by that statute, is made prima facie his 
evidence of consideration, and the only construction bate 
. . . . F . r 
which can be given to this act of the husband, is a 
promise to pay the amount of the note given by-the est 
wife. As the law presumes 4 consideration for this WE 
promise, it devolved upon Phillips to show there Was ad 
none. Let the judgment be aflirmed. hav 
said 
and 
aiiiiiaemiaiaes I 
out 
the: 
McGREWS versus McGREWS. 
. not 
A will of personal estate, is not necessarily void, fur want of subscribing wit’ © and 
nesses. “hh J 
The Orphans’ Court has peculiar and original jurisdiction over the subject £7 lias 
the probate of wills and its deeree in relation tothe establishment of a will, 
must be taken as properly entered, upon legal testimony, unless the contrary as | 
appears. j pas 
mm . . . . sar 
Chis case was brought by writ. of error, from,the i 
; ome |e : vol 
Orphans’ Court of Clarke connty; and raised the sel 
question, in this Court, of the validity of the will of hot 
one Clarke McGrew. ey 
The record stowed, that the parties in interest, hay- ie 
ing been cited to appear, and show cause why the els 
said will should not be admitted to probate ; and they wre 
having appeared by counsel, and shewed no suflici- af 
ent cause to the contrary ; and the said will having sca 
been.duly proven; was regularly admitted to probate 
as tothe personal estate of said MeGrow. 
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Wilson, for Plaintifi—Bagby, contra. 


Crensuaw, J.—In this case, jt appears by the re- 
cord, that a paper, purporting to be the will of Clarke 
McGrew, under his hand and seal, and disposing of 
his estate, both real and personal, was offered for pro- 
bate before the Orphans’ Court of Clarke county. 

The record further shows, that the persons. inter- 
ested in the estate, and who are expressly named, 
were duly cited to appear and shew cause why the 
same should not be admitted to probate; and that they 
having appeared and shewing no sufficient eause, the 
said will was duly proved and admitted to probate, 
and declared to be valid. as to the personal estate. 

It is now assigned for error, that the will is.with- 
out witnesses, and therefore void: and it was fur- 
ther insisted on in argument, that the record does 
not shew the proof on which the will was allowed, 
and probate granted. 

A will of personal property is not void because it 
fas no subscribing witnesses. A will may be good 
as to the personal, and void as to the realestate. To 
pass the real estate, subscribing witnesses are neces- 
sary. The will, I apprehend, would be prima facte 
void, if from its face, it is apparent that the testator 
intended to do some further act to give it effect. But 
nothing of this kind appears from the face of the will 
in question. It does not appear that the testator in- 
tended to have it subscribed by witnesses. It con- 
cludes, “witness my hand and seal,” and is signed 
and sealed by the testator, without saying in presence 
of witnesses, or leaving a void space for them to sub- 
scribe their names. 

The record does not inform us what evidence, was 
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received by the Judge of the Orphans’ Court, but it 
does inform us that the will was duly proved, and 
that the parties interested in the estate, were duly 
cited to contest the will. , 

We must presume that a Court of competent juris- 


diction acted correctly, unless the contrary appears; * 


that it had sufficient evidence to authorise an allow. 
ance of the will; and if the party contesting the same 


was dissatisfied, he should have taken his exceptions®, 


and brought the evidence before this Court. 

The Orphans’ Court, having peculiar aud original 
jurisdiction over the probate of wills, we cau not pre- 
sume against its orders and decrees; we can not in- 
fer that the Court allowed the will without legal tes. 
timony, and that the parties were not cited to contest 
the same, when by the record we are told that these 
things were duly done. 

[f the will was not proved, or if the parties were 
not cited according to law, the plaintiffs in error 
should have made the facts to appear; otherwise we 
will presume that the Orphans’ Court acted correct! 
ly ona subject matter peculiar to is own jurisdiction 

We are unanimous in affirming the order allowing 
the will as to the personal estate. and vranting the 
probate. 
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TATE versus INNERARITY. 


The rate of interest, stipulated to be paid ona contract, in the absence of writ- 
ten or-statutory law, may be fixed by a jury, according to the custom of the 
place, where the contract is made. : 


;This was an action of assumpsit, on a promissory 
Bie, brought by Innerarity in the Circuit Court of 
Baldwin. The note bore date at Mobile, and was 
executed while that city was a Spanish province : it 
stipulated for the payment of interest after maturity; 
andthe question raised, was as to what rate. of inter- 
est was legally chargeable thereon. It was in proof 
that no written. law was known in Mobile at,that 
time, under the Spanish government, regulating the 
rate of interest; but that by the custom of the Mer- 
chants of Mobile, a certain rate was usually charged. 

On this state of facts the Court charged the jury. 
that they. might allow interest, at the rate usual, by 
custom, at Mobile. 

To this opinion the defendant excepted, and there 
being a verdict against him, he took a writ of error. 


Perry, J.—This was an action of assumpsit, 
brought by the defendants in error as the surviving 
partners of John Forbes & Co. against the plaintiff 
in error. Thedefendant in the Court below, who is 
plaintiff here, plead the general issue—payment-—that 
the note was obtained. by duress of imprisonment, and 
by threats—and the stafute of limitations.. The jury 
found the issues in favor of the plaintifis below. On 
the trial a bill of exceptions was taken, which pre- 
sents the following facts: that. the defendant in the 
Court below at Mohile. on the tenth dav of October. 
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1811, made his promissory note, by which, on or, be. 
fore the first of March next ensuing, he promised 
to pay Messrs. John Forbes & Co. of Mobile, o 
their order, six hundred and seventy-five dollars and 
five rials, for value received of them, with interest 
after due. The plaintiffs also read in evidence a 
letter addressed to one of them, from said defendant, 
dated 24th November, 1817, in which it is said he 
hoped, “his long silence would not cause the one, to 
whom the letter had been addressed, any uneasiness 
about the debt which he had named'to him sometime 
back, as he had-made use of every possible means to 
procure the money,—that he had the promise of it 
on the third day of January, and should that fail, he 
would have his cotton ready for market. 

The Plaintiffs in the Court below, also proved by 
the deposition of a Mr Hannah, that he, as agent fot 
plaintiffs, on the fourth day of October, 1819, presen- 
ted the note sued on, and some accounts in favor of 
plaintiffs, to the defendant, who acknowledged the 
note and promised to pay it, with the interest due 
thereon, and partof the account, in four or six weeks, 
and then offered to pay in silver, three hundred dol- 
lars, if a- premium would be allowed him for the sil- 
ver. The deposition also proves, that it was the cus- 
tom of merchants before the change of government, 
to charge from eight to ten per cent. interest on 
money. The witness also states, that he was ignor- 
ant of any written law allowing interest upon debts 
contracted within the Spanish provinces, in which 
Mobile was at the time the debt was contracted, and 
at the maturity of the note. Upon the foregoing 
facts the Court charged the jury—that if they belie- 
ved, from the evidence, it to have been the custom of 
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merchants in the country where the note was made, 
in the absence of any written law upon the subject, 
to receive from eight to ten per cent. interest, they 
might allow the rate of interest collected by merchants 
according to the custom of the country. 

In giving this charge it is said the Court erred, 
and is the only question raised by the record for the 
decision of this Court, and in answer to which, we 
hold it as a principle of the common law, that par- 
ties to contracts could stipulate for the payment of 
reasonable interest, and if no rate was stipulated, the 
customary rate for the use of money, could be pro- 
ved and recovered. In the absence then of any 
written or statutory law, regulating the rate of inter- 
est, we know of no better rule, than to leave the rate 
tobe fixed by the custom of the place where the 
contract is made, unless the parties fix the rate for 
themselves. In the case before us, interest was stip- 
ulated to be paid after the maturity of the note, the 
rate was not fixed, thereby, leaving it to be regula- 
ted by the custom of the country, as matter of proof 
for the consideration of a jury, when their interven- 
tion became necessary. 

We are therefore, of opinion the Court did not err, 
in the charge given, and judgment is affirmed. 


CRENSHAW, J. not sitting. 
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THE DECISIONS 


DED SUPRA COURT OF AILAIBANTA, 


Jury Term, 1831. 


TOWNS, Ex’r. versus BARDWELL, Admm’r. 


The statute of limitation, generally, does not operate ona contract, until the par 
ty is within the jurisdiction of the State, where sued. 

A replication to a plea of the statute of limitations, that the maker of a mole, at 
the time of its execution, resided in the State of North Carolina ; and had not resid- 
ed in Alabama, siz years before the issuance of the writ, held good, on demurrer. 
Semble—It would not be so, ifthe statute had perfected a bar before the pats 
ties removed from the jurisdiction where the contract was entered into. 


This action was debt in the Circuit Court of Frank- 
lin, and was founded on a promissory note executed 
by Felton, the testator of Towns, to Bardwell, the 
administrator of Celia Guin. To the suit, the de- 
fendant plead the statute of limitations of six years: 
to-which it was replied, that Felton, the testator, had 
executed the note in the State of North Carolina; 
and had not resided in the State of Alabama for the 
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term of six years, next before the issuance of the 
Writ. On demurer, the Court held the replication 
good: and judgment on writ of enquiry being had 
for the plaintiff, Towns by a writ of error sought a 
revision of the question here. 


The’ case was argued by Ormond for plaintiff; 
and by Wm. B. Martin, for defendant. 


On the part of plaintiff it was said—that the de- 
cision of the Court on the demurrer amounted to this— 
no matter what time had elapsed in another State, yet 
ifthe party had not resided six years in this State, 
his plea was bad. Ina case of slander, brought six 
months after the removal ofa party, though the slan- 
der might be twenty years old, yet it would not-be 
barred. Again in case ofa note,-of twenty years 
standing, after all evidence of payment was destroyed 
or lost, on this decision it could be recovered. 

The statute only contemplated citizens of this 
State, not all the world, and does not meet a case of 
this kind.—Ala. Dig. 460, 

The statute does.not operate on foreign contracts. 
—1 Caines, 402. 

When the statute begins torun, it continues.— 
1 Johns. 165. 


For defendant it was insisted, that plaintiff should 
have rejoined. vAny exception he was entitled to, 
was not properly to be noticed on demurrer. 

The only fact necessary to render the replication 
good, is alleged—2 Mas. R. 89.—Dean & Earle vs. 
Pitts, in this Court. 


37 
| 


38 


CASES DETERMINED 


TOWNS Us. BARDWELL. 








Lirscoms C. J.—This action was founded on a 
promissory note, dated 28th March, 1820, and payas 
ble two days after date. ‘The defence set up. was, 
that the cause of action had not accrued within six 
years. ‘he plaintiff replied, that Wiliam Feiton, 
the defendant's testator, at the time the note was ex- 
ecuted, resided in the State of North Carolina, and 
had not resided in the State of Alabama for the term 
of six years next before the issuance of the origi- 
nal writ in this case, &c. ‘To this replication the 
defendant demurred, on which demurrer, the Court 
below, gave judgment in favor ofthe plaintiff; and 
this judgment is now sought to be reversed. The 
plaintiff in error urges, that the statute of limitations 
of personal actions of this State must govern; and 
that it commences running from the maturity of the 
note. It is argued, that this case does not come 
within the exceptions in our statute, that the defend- 
ant had never removed from this State, and had done 
nothing to prevent suit being brought against him. 
He contends, that the replication furnishes no answer 
in law, to the defence setup; that if the replication 
should be sustained in a country like ours, where em- 
igration and change of residence are so frequent, it 
would be productive of serious hardship, and much 
fraud. Stale demands, he alleges, would be raised 
and prosecuted after the receipts and other eviden- 
ces of payment and satisfaction had been lost or 
forgotten. 

The most important question presented by the re- 
eord, and the one that must dispose of this case, is, 
as to what time we shall fix for the statute to com- 
mence operating on the contract on which this suit 
was brought. The plea is, that the cause ef action 
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had not accrued withinsix years. Ifthe right of ac- 
tion accrued at the maturity of the note, as contend- 
ed for by the counsel for the plaintiff in error, the 
defence would then be complete: if however, -the 
right of action did not accrue until the maker of the 
note placed himself in a situation to be operated on 
by the process of our Courts, his defence must fail 
him. 

Statutes prescribing remedies, have always been 
confined in their influence, to the Courts of-the State 
or sovereignty by which they have been ordained or 
enacted : a distinction is recognized between a right, 
and a remedy for enforcing a right; the right is uni- 
form, fixed,.and unchangeable: but when a right 
withheld or denied, is sought to be enforced or reme- 
died, the party seeking such redress must be govern- 
ed in the modus operandi for obtaining such redress, 
by the rules of the forum to which he resorts. -Our 
statute of limitations then, in its limited operation, could 
not apply to the contract under consideration, until 
the defendant had placed himself within the. jurisdic- 
tion of our Courts. This seems to be the most sensi- 
ble construction that can be given to the terms used 
in the statute, and would be the most obvious con- 
clusion even if the question was res ¢ntegra.’ But it is 
not now for the first time to be decided: this con- 
struction has been given by eminent Judges to sim- 
ilar statutes. In the case of Ruggles vs. Keeler’ 
Judge Keni is very explicit in laying down the doc- 
trine, that the statute does not operate until the par- 
ty is within the jurisdiction of the State; and he 
Shews, that this had been the uniform rule of decis- 
ion under the English statute; that it is not limited 
in its operation to English subjects, but extends to 


a3 Johns. 
R. 263. 
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all suitors who seek a remedy in their Courts. The 


, °7 Mass.R. Same doctrine is held in Massachusetts,’- and it is conf 
515, & 14 :; we n0ri 
Mass. 293, dently believed that nota single adverse authority can 


be found. We are therefore of opinion that the replica. 
tion in this case is good, and was properly sustained, 
But in acknowledging the generality of the rule, that 
the statute of limitations applies to the remedy and 
not to the right, we wish not to be understood as com- 
mitting ourselves to sustain the rule to the full extent, 
that has been claimed for it by some eminent jurists. 
We in this case only decide, that if the bar has not 
become perfect, the statute does not affect the right. 
If, however, the statute had interposed and perfected 
a bar to a recovery before the parties removed from 
the jurisdiction where the contract was entered into, 
some of us at least would pause and hesitate much, 
before-we would set aside that bar,and open the remedy 
to the enforcement of the contract. I should incline 
much against authority, I admit, to the opinion, that 
after the statute had fully performed its functions and 
consummated its object, the. bar to a recovery so af 
fected, would assume the dignity of a right. 
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ISBELL cersus MORRIS AND BELL & CO. 


Where a party neglects in a suit at law, to take advantage of an entire failure 


of consideration then within his knowledge, he wilt not afterwards be per- 


mitted to appeal to equity for relief. 


This case originated in a bill, filed in Franklin 
Circuit Court, to enjoin a judgment at law. The 
facts as alleged in the bill, showed that in March, 1824, 
the complainant, together with one Thompson, had 
executed to Morris a bond for two hundred dollars; 
which Morris immediately assigned to Bell & Co. The 
consideration of the bond, consisted in the agreement 
of Morris to conduct, for the complainants, a “hotise of 
entertainment. Beil.&-Co as assignees of Morris, 
pursued the bond to a jue loment, to enjoin which the 
bill was filed. The bill charged a general failure of the 
consideration—the carelessness, the w aste and neg, 
lect of Morris in the business for which he was em- 
ployed—his intoxication avhile so employed, and -his 
insolvency ; together with fraud in the assignment 
ofthe bond. The answer of Morris admitted the con- 
tract, but denied the failure of consideration,.and the 
intoxication and waste—affirmed that he pursued his 
employment, till directed by complainant to desist, 
and insisted ihat there was no fraud in the -assign- 
ment to Bell & Co—confessed his insolvency, but 
charged that it was known to complainant; and re- 
lied on the fact generally of the whole matter newig 
been adjudicated at law. 

The answer of Bell for himself and partners, mere- 
ly contended for the ‘fairness and good faith of the 
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assignment made to them by Morris, and relied on 
the decision at law as to the defence of the com- 
plainant. 

On the final hearing of the cause, the bill was dis. 
missed, and to reverse this decision, the following 
errors were assigned in this Court : 

Ist. That the Court erred in the final decree dis 
missing the bill. 

, 2nd. That the Court erred in not perpetuating 
the injunction. 


~ Ormond for plaintiff in error.— 

‘It will be perceived that the consideration of this 
note, was, that Morris, should manage a house of ew 
tertainment. Suit. was bronghton the note, and the 
whole amount recovered. It is on the judgment 
thus obtained, that we pray relief. The articles of 
agreement were entered into at the same. time that the 
note was executed. On an examination of the re 
cord, it will also be perceived, that the answers of the 
defendants, do not’ very strongly deny the allege 


‘tions of the bill. It was in proof, that Morris was 


not competent for business—that he refused to at 
tend to:his employment, and was of great disadvat- 
tage to Isbell. Here the defence could not have 
been made at law. ‘The failute of consideration was 
partial, and no defence subsisted, except in equity, 
or by cross.action, and indeed ‘a cross action here 
would avail nothing—Morris is insolvent: The case 
is clearly. made out; the answer-is evasive, and’ the 
depositions taken ‘in the cause; prove the statements of 
the bill. The only question is, is thereequity in the 
bill? Shall Morris recover two hundred dollars for 
five or six days ‘service? Itis aclear case of equity. 














W 
soon 
inten 
tract 
stanc 


ferei 
tion 

fenc 
ing ' 
tion 

is to 
was 
mon 
in fi 
Is it 


bell 





1 on 
om- 


ving 
dis- 


ing 


ent 
the 


the 


at- 
l- 
ve 
a8 
y; 


re 


he 
of 
he 
or 











JULY TERM, 1831 


ISBELL U3. MORRIS AND Bett & co. 





————— 


Why, I would insist, was the note assigned so 
son by Morris? Is it not apparent that he néver 
intended to comply with his contract? The -con- 
tract was rescinded, and the assignee_ of Morris, 
sands in no better situation than himself. 


W. B. Martin, contra.— 

If it be true that Morris did nothing at all in re- 
ference to his undertaking, the failure of considera- 
tion was complete; therefore, there was a good de- 
fence at law. ‘The parties took his obligation know- 
ing that he was insolvent—the agreement or obliga- 
tion was the consideration, not.the service itself. - Who 
isto blame? ‘The complainant let his paper go, and 
was satisfied with the obligatien of Morris... We, 
the assignees, are innocent holders—we have paid 
money and are not to loose it. The-complainant.is 
in fault, and must the public suffer by that fault? 
Isitnot'a fraud.upon the pubic’? The complainant 
has no equity. The note was negotiable, and Is- 
bell took the responsibility against Morris for dama- 
ges, as the consideration. We have, more equity 
than he. - The proof, in. support of the bill, is defec- 
tive. -The witness as to Morris’ incompetency, is 
discredited, and other witnesses prove that the house 
was kept well. Now in order to sustain.the. bill 
against the answer, two witnesses are necessary, 
who can be believed: here they do not. produce 
two good and creditable witnesses. Again, the case 
is strong in this, Morris was ordered off. . He-went 
away reluctantly ; .and it was the complainants fault. 
Isbell had.a defence at law according.to. his own 
shewing, when the failure- was plead, and proved 
unavailing. 
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- Ormond, in reply. 

The rule of law is, that ifthe answer is absolute, 
then two witnesses are necessary: here, I contend, 
there are two witnesses. 

If the. covenants are independent, the case is strom. 
ger, for then there is no other remedy, than in equi 
ty. So far as the assignees are concerned, to pay 
them the money, would beto throw itaway. They 
certainly have no equity. They held debts against 
an insolvent man, and are not in a worse situation, 
now, than before. The note was not made to defraud 
them, and their equity, cannot be superior to ours 
The entire case presented no defence at law—the 
failure was only partial, and therefore only gn 
in equity. 


Sarrozp, J.—This writ of error was prosecuted 
for the revision of a decree of the Cireuit Court of 
Franklin, dismissing the bill at the cost of the -com 
plainant Isbell ; in which decree there is eae? to 
be error. 

The object designed and effected by the bill was 
to obtain an injunction against a judgment at law, 
rendered against Isbell on a bond for $200, executed 
by the complainant and Robert Thompson in favor of 
Morris, and by him assigned to S. Bell & Co, the 
plaintiffs at law. The ground of relief relied om 
was failure of the consideration of the bond. 

The hearing was had on the bill, answers and 
proofs; from which we assume as the only facts-ma 
terial to be noticed—that in March, 1824, articles of 
agreement wereentered into by T hompson and Isbell 
of the one part, and Morris of the other, stipulating 
a contract, that the latter with the assistance of his 











for 


of | 





nd, 


n, 


Ae 


mw oS 











JULY TERM, 1831 





ISBELL US. MORRIS AND BELL & Co. 


_—_—_ 


45 





family should live at, and keep a house of public en- 
tertainment for the former, until the end ‘of that year, 
and give all necessary attention to travellers, and pro- 
mote as much as in his power, the interest of the 
house. For these services he was to receive two 
hundred dollars, and for the payment of which, Is- 
bell and ‘Thompson gave him their note for the amount, 
at the same time of the execution of the articles, pay- 
able at the expiration of the term, during which the 
house was to have been kept. The bond, immediately 
after given. was assigned by Morris to Bell & Co. -.The 
bill allexes a violation of the agreement on the part of 
Morris, by his continued intoxication, neglect of bu- 
siness, carelessness and great waste of the liquers, &c, 
furnished for the use of the house by himself and 
Thompson ; and also by his voluntary abandonment of 
the house and employment, after about four days, 
and consequently a failure of the consideration of the 
contract. ‘The bill also charges, that at the time of 
the execution and transfer of the bond, Morris was 
notoriously insolvent and has continued so; that 
within a few days after the transfer of the bond to 
Bell & Co, and before they had completed payment 
for the same, they had notice from complainant -of 
the failure of consideration, and that the demand 
would not be paid; that the bond was transferred in 
consequence of the insolvency of Morris, and merely 
for the purpose of covering the debt and securing it 
against his creditors. 

The separate answer of Morris admits the contract 
as. charged, but. contests the failure of consideration 
~denies the intoxication, neglect or waste imputed 


to him, and contends that he performed his part of 


of the contract. in taking charge of the house with the 
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assistance required, and that he properly performed 
the trust until Isbell became dissatisfied and directed 
him to,cease ; that he then did so with reluctance. He 
admits his insolvency; says it was known to. Isbell 
when the contract was made. He denies the exis. 
tence of any fraudulent intent in transferring the pa 
per, avering it was done to satisfy debt justly due from 
him, and which he describes, to nearly the amount 
of the bond: and that it was agreed the small balaneg 
when collected should be returned to him. He also 
urges in bar of the relief sought, that all the matter 
complained .of were relied on at law, where they 
were properly. cognizable, and alter full defence so 
made, the grounds were found insuflicient. 

Bell answers for himself and partners, thatthe 
transfer of the bond was in good faith, on the consid- 
eration and for the purposes avered by Morris, and 
that all except a small portion of said consideration 
was paid by them for the bond, prior to the alleged 
notice. of the consideration having failed. He dis 
claims any particular knowledge of the failure and 
requires proof of the fact: he, also, im like manner 
with Morris insists on the benefit “ Ake decision a& 
law, in barof relief sought in chancery. 

The proofs on the part of Isbel, the complainant, 
consist of the testimony of A. T'wetty and wife,, the 
latter of whom, as respects Morris’ situation and at- 
tention to the house during the few days. he remain- 
ed, goes far to sustain the allegations of the bill, 
Twetty himself no less sustains the allegations in these 
respects, and swears, moreover, that he was present 
when Morris declined the employ ; that he did-so 
voluntarily; and from a knowledge of his conduet while 
there thinks he wasa disadvantage to his employers, 
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Benjamin Harris, the only witness on the part of 
the defendants, states nothing material ; what he says 
of the credibility of T'wetty is in terms so vague and 
irregular, as to avail nothing. 

Under these circumstances was the. complainant 
entitled to relief in chancery, or was the bill correct- 
ly dismissed? Morris’ services, during the short time 
while the engagement continued, resulting as they did 
in adisappointment to the complainant and Thomp- 
son, and subjecting them to the trouble and necessity 
of removing -his family and effects from the ‘place, 
ind making a different arrangement (as his answer 
admits to have been the fact) can not be supposed to 
have produced a balance of profit to the employers. 
If, therefore, Morris had materially violated the con- 
tract; or voluntarily abandoned it, he had no legal or 
equitable demand for compensation. Tf, on the con- 
trary, he had complied with the agreement during 
the time, and’ was forced by the other parties to de- 
cline the situation, from the force of the contract, the 
services rendered, the inconvevience and disappoint- 
ment produced, he was entitled to the full benefit of 
the contract, consequéntly toa recovery of the amount 
of the bond. ‘The mutual stipulations of the parties, 
whether viewed as dependent or independent cové- 
nants, would be subject to the’ same rules. Nor is 
it material to decide whether’ the proofs sufficiently 
establish the ‘fact, that Morris had so violated the 
agreement on his part as to authorise the.employers 
to rescind it, as alleged “in the bill, and denied in the 
answer. In either case it was a matter of proper le- 
gal cognizance. If complainant was warranted in re- 
scinding the contract, he did what was requisite on his 
part in due time, by discontinuing the engagement, 
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and giving notice tothe assignees that they might 
look to their safety. If at the’ time of giving thie 
bond, it was agreed and understood by the parties 
in interest, that the same should be immediate, 
ly transferred to Bell & Co, to answer other purposes, 
and that the same should be paid in any event, that, 
as well as the other features of the case, was a proper 
subject for the consideration ofthe jury. Would the 
complainant object that ‘error or Injustice was done 
him in the trial at law’ The answer is that he should 
have sought redress at the trial by excepting. to. the 
opinion of the Court, or by motion for a new trial, ag 
the case anthorised.. Kyery material fact in fayor of the 
complainant, was alike susceptible of proof at law; if 
he did not make the proofs, or having made them, 
did nat claim ory could not obtain the benefit thereof, 
it was his default or misfortune. The evidence does 
not show a partial failure of consideration—on the 
contrary the complainant contended for an-entire fail- 
‘ ure, so’ thatin any view of the case, the relief, if any 
was allowable alone.at law Could it be otherwise 
considered, _ the complainant was equally conversant 
with all the cireumstances pending the trial at law, 
while urging his défence there; and no reason or ex- 
cuse js offered why he did not resort to chancery in- 
stead of litigating the claim at law. ‘This circum: 
stance interposes a further objection to relief in chan 
cery. ‘These rules have so often been recognized by 
this and other tribunals, that it is deemed unnecessa 
ry to refer to particular authorities. 
Let the judgment be affirmed. 


Perry, J. not sitting. 
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The certificate of a Judge to the exemplification of the record of another State, 
M that the attestation ofthe Clerk of the Court, isin proper form,” is suflicient 
to authorise the admission of such cxemplification in evidence. 

The act of Congress of 1790, mn S$ not require the presiding Judge or Justice, 
tocertify that the Clerk, is Clerk at the time he attests the exemplification. 


In error from Lawrence Circuit Court. 

This was an action of assumpsit, to recover of the | 
defendant the amount of a note of hand, assigned by 
him to the plaintiff. On the trial of the cause in 
the Court below, the plaintiff offered in evidence the 
exemplification of the record of a judgment existing 
in the Circuit Court of Barren County, in the State 
of Kentucky, containing the certificate of the Clerk 
of the said Court, togcther with the attestation of the 
presiding Judge, that said certificate “was in due form of 
law.” 'The counscl for the defendant objected to the rea- 
ding of the transcript to the jury, on the ground, that 
the certificate of the Judge was not sufficient. The 
Court sustained the objection, and excluded the ex- 
emplification from the jury, on which a verdict was 
rendered for the defendant. 

Exception was hereupon taken to the opinion of 
the Court, exciuding the said transcript from the ju- 
ry, and the same in this Court assiened for error 


Ormond for Plaintiff, 

Would a rah lve sign a certificate if if was impro- 
per? This act should receive the most benien inter- 
pretation. tt is not to be supposed that the Judge 
would certify wider false circumstances: There is 
a courtesy due to Courts of other States, and frivebous 





ee 





CASES DETERMINED 





———. 


BROWN TS. ADAIR. 





objections should be rejected. It is not to be feared 
that a forged record could creep in, and the difference 
between the time of the certificates was only four 


days. 
Clay 4 Thornton, contra.—2 Stew. 27. 


Crensuaw, J.-—The error relied on in this case is, 
that on the trial in the Court below, the presiding 
Judge excluded from the jury the exemplification of 
a judgment obtained im Kentucky, on the ground that 
the Judge who certified the record, did not state 
in his certificate that the Clerk who attested the 
record, was Clerk at the date of lis attestation. 

Thestatute of the United States, passed May 1790, 
provides “that the records and judicial proceedings 
of the Courts of any State shall be proved or admit: 
ted in any other Court within the United States, by 
the. attestation of the Clerk, and the seal of the Court 
aunexed, if there be a seal, together with a certificate 
of the Judge, Chief Justice, or presiding magistrate, as 
the case may be, that the said attestation isin due form.” 

The statute requires the Judge to certify nothing 
more, than that the attestation of the Clerk is in due 
form. © It.does not require him to certify that the 
Clerk was Clerk at the date of his attestation, or at 
any other time; thongh it is difficult forthe Judge to 
certify without shewing that he is Clerk. 

Weare therefore of opinion that the Circuit Court 
erred in excluding the exemplification, and that for 
this error the~judgment must be reversed and the 
cause remanded. 

We are aware that in this adjudication, we are 
everruling.a principle of decision settled in the case 
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req | of Johnson vs. Howe's administrators, at the July 
nee J term of this Court in 1829." In that case the judg-,75""" 
four y ment of afirmance was predicated on two grounds. 
: Ist. That it did not appear from the Judge’s certifi- 
cate that he was presiding Judge or mazistrate of the 
Court from which the exemplification was taken, and 
94. That le did not certify that the Clerk was Clerk 
is, at the date of his attestation. . 
ing The judgment was affirmed mainly on the first— 
1 of and on the 2d ground as well as I rermember, there 
hat | Was but a mere majority for affirming. And if I con- 
ate curred, being now convinced of my error, I should 
the J have no hesitation in departing from that rule of de- 


cision, and adhering to what I now believe the law 


90 to be. 
’ => . . - 
Judges Taytor & Wart, not sitting. Lipscoms, 


igs other 
it | C.J. dissenting. 
by 
art : 
ate ee 
as 
” 
; CASEY versus BRIANT. 
hg 
ue Where the Judge, to whom a petition for a certiorari, is presented, deems the 
he facts sufizient to authorise the issuance thereof; the Courts will not after 
wards entertain motions to disntiss, on the ground that the faets set forth in the 
at petition are insufficient. 
to ln cases w't2re 2 party undertakes the prossention of 2 penal action, and sues 
inthe name of himsel!, and of the State; itis competent for the Court to ren- 
der judgment for all costs, against the informer, if he fails to maintain the 
rt action. 
or Although in eases under twenty dollars, the Courts are privileged to decide, 


withonta jury, yeta cansé will not be reversed, merely because the Court 


he ' hg sles 
(without odjection from the parties) left it to be determined by a jury. 


re This, being one of several gui tam actions, was 
s@ | browzht by Casey before a Justice of the Peace of 
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Marion county, to recover of Briant, the tax collector 
of that. county, the sum of twenty dollars, in each 
case, for not administering an oath to persons ren. 
dering in their list of taxable property. On the tri- 
al before the Justice judgment was rendered against 
the defendant in eight of the cases, who failing to ap- 
peal, afterwards took up the cases by certzorari to the 
County Court. A motion was made in the County 
Court to dismiss the certiorarz, which being overruled, 
the cases were, by agreement, consolidated, and a 
verdict rendered in one of them, in favor of the de- 
fendant. A writof error was subsequently taken to 
the Circuit Court in which was assigned the follow. 
ing reasons in favor of the reversal of the judgment 
of the County Court. 

‘Ist. That the County Court erred in granting the 
order for writs of swpersedeas and certiorar’. 

.2nd. That the defendant should have appealed. 

3rd. That the defendant, in his petition, did not 
show any legal reasons to sustain it. 

4th. That there was but one writ of certiorari and 
one supersedeas to bring up the eight cases, when 
there should have been one, for each. 

5th. ‘Fhat there was no issue before the jury. 

. 6th. That the trial should have been by the Court 
and not a jury, the cases not exceeding twenty del: 
lars, each. 

7th. That the Court gave judgment against the 
plaintiff for full costs, he only being liable for half. 

The Circuit Court, in considering the errors above 
assigned, affirmed the judgment of the County Court, 
and to reverse ifs decision, was the present case 
brought up. 
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W. B. Martin, for Plaintiff. 

We contend that the certzorarz should have been 
dismissed. One writ cannot bring up eight cases. 
The trial by jury should not have been extended to 
that case. We went into the trial without authority 
oflaw. There was no interest for the jury to ‘com- 
pute. Again we insist there should have been a 


4) 


separate writ in each case: here there was but one 
writand one petiticn. 
The petition should shew merits, and here it shews 


none. The same shewinge should be made, as in 
eases for a new trial. Why was not the appeal ta- 


ken in due time? ‘The reasons shewn, are entirely 
insufficient. ‘I'he case was not brought up until half 
ayear after the trial. Costs should have gone against 
all the parties to the record. 

Win. Coope 7, contra. 

The chief objection urged is, that there were eight 
cases, and that only one was filed. ‘Thisis true, but 
there was a special agreement that all, should abide 
the decision of one. 

As to the judgment for costs against one alone— 
true there is a statute, 
caseas this. Indeed 1 know of no case, like the present 
where judgment could have been rendered against the 
State. 


butit does not apply to sucha 


Mariin in reply. ‘There is no provision exemp- 
ting the State from costs. ‘The costs are to be ren- 
dered against all the parties to the suit. 


Wuire. J.—This, together with nine other cases. 


were commenced belore a Justice of the Peace of Ma 
rion county. by John Casey, the plaintiff in error. who 
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sued as well for himself as the State, to recover of 
John Briant, the tax collector, twenty dollars in each 
case, a forfeiture for failing to adininister the oath 
prescribed by statute to persons rendering a list of 
their taxable property. Judgments were rendered 
against the defendant in eight of the cases; he fail 
ed to appeal and afterwards removed them by certig. 
rart, into the County Court. There was one petition, 
and but one writ, by virtue of which all the caseg 
were removed. A motion was made in the County 
Court to dismiss for insufficiency apparent on the 
face of the petition. This was overruled, and a jury 
came, who gave a verdict for defendant, whereupon 
the Court rendered judgment against Casey the in 
formier, for all the costs. A writ of error was prose. 
cuted to the Circuit Court, wherethe judgment of the 
County Court was affirmed, and it is here said that 
this last judginent is erroneous. The errors assigned 
bring to our examination the proceedings of the Coun 
ty Court insisted on us errors in the Circuit Court, 
and nn enerr ana, egeinr wk TAs inquiry, Wie 
er it was error in the <yuihagraidpelacaed gpa. 
azainst the plaintiff in error for costs. As for the 
County Court overruling the motion to «dismiss the 
certiorart for insufficiency appearing on the face of 
the petition, it has long been the established doctrine 
in this State, that the removal of causes from before 
a justice of the peace to a higher tribunal by certiora- 
rt, is nothing more than a substitute for an appeal 
by which another trial is had, and that if the Judge 
to whom the petition is presented, deems the facts 
stated, sufficient, the Courts will not afterwards en- 
tertain motions to dismiss. We cannot then say that 
there was error in overruling the motion to dismiss 
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jecause of the defendant's not assigning in his peti- 
ion good cause for not appealing from the judgments 
ff the magistrate. 

The next error which I will notice is,, that as 
the sum claimed was but for twenty dollars, the 
ial should have been by the Court, and ‘not 
bythe jury. Itis true that the case might, and 
strictly speaking ought, to have been tried by the 
Court; but as the trial-by jury is esteemed by our 
laws the most Gnexceptionsole mode of ascertaining 
facts, and as a resort has been had to that method in 
the present case, without any objections on the part 
ofthe plaintiff, so far as we can learn from the re- 
ord, he ought not now to be allowed to urge the 
exception. Nor can he sustain the error assigned, 
that there was in fact no issue joined; for if we were 
toadmit the necessity of a formal issue in such a 
case, it was for the plaintiff who now complains, to 
have tendered that issue. 

We believe also, there was no error in rendering 
judginent against the informer for all the costs. The 
law permitted him to sue in the name of himself and 
of the State, and partly for his own benefit. He un- 
dertook the prosecutions at his risk and upon his own 
responsibility, uncontrolled ‘by any agency which 
the State could exert, and if he sued when he could 
not maintain his actions, nothing is more just than 
that he should pay the costs of his own rashness. 

The only remaining question is as tothe regulari- 
ty of bringing all the e: ses into Court by one writ of 
certiorar?, and the propriety of the Court entering 
judgments in the cases vot tried, conformably to the 
decision of the one that was. This irregularity was 
cured, and the Court authorised to proceed in the 
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manner they did, as we think, by the agreement of 
the parties. After stating the judgment in the Gage 
tried, the record shews substantially that there hag 
previously been an agreement by which the right 
sases were to be consolidated, and that the cases up. 
tried should follow the decision of the one that was; 
whereupon the Court proceeded to render judgment 
accordingly. The cases were not in fact consolida. 
ted ; for if so, they would all have been tried as one, 
Then to give effect to the agreement, as the record 
exhibits it, unobjected to by the parties, we» must 
suppose that all the cases were to be considered in 
Court for trial, but that to simplify and facilitate the 
proceedings, the decision of one, was to control that 
of the other. 
The judgment is affirmed. 


~Tayzor, J. not sitting. 


FRISBLE, ctux. versus MeCARTY 


It is essenfial to the validity of a pavol gift, of personal properiy, that posses 
sion should accompany tbe gilt. 

‘Fo render a deed valid and operative, there must be a delivery of it, either 
to the donce—or to some one for bis usc; or into the proper recording offlee. 


This action was detinue in Washington Citeult 
Court, to recover a slave. Under the pleas of the 
general issue, and the statute of limitations, there 
was a verdict for the defendant. "he bill of exeep 
tions sealed th the cause, showed the following facts 
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In the year 1812, Thomas White. the father of Sal- 
ly. D. White, now Sally D F es made his deed 
of wifi, in which he gave tosud Sally, the slave, the 


= 


~<a of the aclion—ithat at the time the said deed 
was executed, McCarty, the defendant, was present 
and witnessed the saine—that White said to the 
witnesses, in the presence of his children and the 
negro, that he had given or delivered the same, as 
mentioned in the @ — that Mrs. White, the moth- 
, proposed to White that McCarty should take 
charge of the deed, aud have it recorded, which 
White declined, eas that he would have it record- 
ed himself—that the deed was preennn « burned 
in White’s house—that at the time of its execution, 
White was free from debt—that Sally D. Frisbie 
was then about ten or twelve years of age, and that 
suit had been commenced within six years after she 
beeame of are. In 1514, White sold the slave 
in question to the cefencdant, McCarty, and executed 
abill of sale for the same. It was further in proof 
that there was an actual delivery of the slave, for 
equivalent considerats yi—that McCarty spoke to 
White on the subject of ihe gift of his daughter, 
and offered to rescind the contract—that White refus- 
od seat the pro erty was his own, that he had 
the deed, nor bad it been recorded 


msm 


a 


never delivered 
he took a pen aud erased from the deed, which 


--that he took a pen al 

le proauced, the name of the slave in question, to- 
gether w ‘ith that of ancther, sold atthe same time, 
It was also in evidence, that a deed. of like character 
was seen nel years alter White’s house was burn- 
ed, in théclerx’s office in Washington county. 


Upon this evidence, the Court “charged the jury, 


ave 


that it was essential to the validity of a deed, that 


R 
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it should be signed, sealed and delivered.. That 
while White retained thedeed in his possession, the gift 
remained incomplete, and the deed was invalid. That 
in order to make a deed valid and operative in lay, 
it was necessary for the donor to have made sucha 
delivery of it, as would have. placed it beyond his 
power of. revocation. The Court further charged, 
that there was no such thing known to the laws of 
the State; as a. parol gift of property, “unless. ‘POsset- 
sion ‘actoally accompanies the gift. 


Crensuaw, J.---The question in this case is, wheth- 
er the charge of the presiding judge to the jury, can 
be sustained by the law and the evidence? 

The substance of so much of the testimony, te 
which: I deem it essential to refer, is, that Thomas 
White, the father of Mrs. Frisbie, when she was ten 
or twelve years of age. by deed of gift, gave her. the 
slave, which is the subject of the action—that other 
slaves were included in the deed given to his other 
children—that at the time of signing the deed, and 
in the presence of the slaves and of the ‘children, 
White said to the witnesses, (of which the defendant 
was one) “I here give or deliver the negroes as 
mentioned in the deed, tothese children, in your pre 
ence.”—That Mrs. White proposed that McCarty 
should take the deed and have it recorded, which 
White declined, saying, he would have it record- 
ed himself—that subsequently, within’ a month, 
White's house was burnt and the deed destroyed— 
that about two years afterwards, White sold the ne 
gro in dispute, fora valuable consideration to Mc 
Carty, and erased the name of the negro, saying, he 


had never delivered the deed, and that it had not 
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heen recorded. The witness, Lester, swore that in 
1g16, he saw a deed in the Clerk’s office, purporting 
io be a deed of gift of several-negroes from ‘White 
to his children When the deed wassigned, White 
was in the attitude of moving with his family and 
property, and: said’. he had fallen into unfortunate 
habits. 

On. this evidence, the Judge charged the jury, 
“that it was essential to the validity of a deed, that 
it be signed; sealed and delivered—that so long as 
White retained possession of the deed, without hay- 
ing delivered it to some third person, or to the Clerk 
tobe recorded, the gift remained incomplete, and the 
deed invalid--that to give the deed validity, the donor 
should have made such a delivery as would have 
deprived him of the power of revocation, and that se 
long as he retained it, he reserved tod himself the .lo- 
cus penitenti@, and that there was no such thing as a 
parol. gift, unless possession accompanied the gift.” 

‘Tf any, or what other instructions were given, the 
record does riot inform us. 

It. is laid down-in the best authority, “that at 
common law, a gift of personal property to be good 
must transfer both the right of property and the pos- 
session of the chattel, w hereby one person renounces 
and another person immediately acquires all title 
and interest therein, and which may be done either 
by writing, or by word of mouth, attested by suffi- 
cient evidence, of which, delivery of possession is 
the strongest and most essential, and that a true and 
Proper gift must always be accompanied with posses- 
sion, and must take effect immediately.” In the 
case of Smith vs. Higgins, decided in this Court, the 
saine principle is recognized. 
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According to this definition, actual possession 
must accompany the gift, at least where the giftis 
by parol: if the donor continue in possession, or in 
other words, if the possession be not actually trang. 
ferred to the donee or to some person for his use and 
benefit, the gift wants what a learned comments 
tor considers its most essential ingredient, and would 
be absolutely void. 

If this be the law, which I think cannot be de 
nied, then the charge in this respect, was legally 
correct. It was the province of the jury to decide, 
whether the proof established the fact of possession 
The Court, unless requested, was not bound to in 
form the jury, that if they believed the facts to be 
proved, (as stated in the bill of exceptions) that they 
did or did not amount to such a delivery of posses 
sion as would satisfy the law. And to this effect, is 
the case cited from 2 Peters 14. 

In that case, Judge Story, in giving the opinion 
of the Court, expressly says “that it is no ground for 
reversal, that the Court below omitted to give diree 
tions to the jury upon any points of law which 
might arise in the case, when it was not requested by 
either party at the trial—that it is sufficient if the 
Court has given no erroneous directions—that if é:- 
ther party deems any point presented by the evidenes 
to be omitted in the charge, it is competent for such 
party to require an opinion from the Court upon that 
point, and that the Court cannot be presumed to do 
more in ordinary cases, than to express its opinion 
upon the questions which the parties themselves 
have raised at the trial.” 

The case of Goodwin vs. Morgan, decided in this 
Court, establishes no rule or princinle which ean 
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apply to the case before us. In that case, the Court 
gem to have been of opinion, He t Pe formal cere- 
mony of placing the hand of the slave into that of the 
donee, accornpanied with words erp eer ion, amount- 
dtoa perfect gift by parel. But the main question 
turned on the statute of North Carolina, which de- 
dared all parol gifis to be void. It was decided 
that the statute was intended for the benefit of pur- 
chasers and creditors; and that parol gifts were valid 
between the parties to the contract, if their rights did 
not conflict with the rights of creditors and pur- 
chasers. 

Ithink the charge in relation to the deed, was 
equally correct. 

That. delivery is essential to the validity of adeed, 
ought not atthis day to be called in question. So 
long as the donor retained possession of the deed, with- 
out ever having delivered it, either tothe donee, if 
capable of receiving it, or to some person for his use 
and benefit, or into the proper office to be recorded, 
the gift is imperfect and the deed is void. Itshould 
be such a delivery as would deprive the donor of 
the power of revocation; for until then he reserves 
to himself the locus penitentta. 

In the case of Kirk and others vs. Turner, deci- 
ded in North Carolina, the Court held, “that a de- 
livery ofa deed is the parting with the possession of it 
by the grantor, in such a manner as to ieee him 
of the right to recall it; and that where a deed was 
handed to the subscribing witness, as the agent of 
the grantor for the purpose of being proved, and 


tam) 


was by agent delivered back to the grantor, without 
being proved, this was nota sufficient delivery.” In 
th 


that case the Court say “thata delivery of a deed 
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is in fact its tradition from the maker to the person to 
whom it is made, or to some person for his use” 
The Court further held, “thatit was unfair to resort 
to the declaration of the donor, in which she stated, 
that she -had given the property to her children, 
when her conduct in the transaction refuted all idea 
of a parol gift, and clearly shewed that she intended 
to give by deed and. not by parol.” 

In the case of Clavering vs. Clavering, cited from 
2d Vern. 473, the Lord: Keeper does indeed say, that 
though the deed remain in the custody of. the’ gran- 
tor, yet that did not give him the power to resumeor 
alienate. the estate; but in that case it is fair to pre 
sume that the deed had been duly executed and had 
taken effect by a formal delivery, And I now ad- 
mit that when.a deed is once executed. and delivered, 
so as. to take effect, that it is not in the power of the 
grantor to annul the deed ar resume the estate, 
though the deed remain in his possession, 

Whether there was or was not such a delivery, ot 
whether the facts proved by the evidence amounted 
to such.a delivery, were matters deternrined by the 
jury, and on which it does not appear that the. Court 
was requested to give more. specific instructions 
The charge might have gone further, but as farasit 
did go, I think it was well sustained by the law and 
the testimony, . | 

I am aware that this Court has decided, andl 
believe correctly, that the delivery of a deed may in 
some instances be presumed,—that where the donee 
is in possession of the deed, in absence of proof.to the 
contrary, the Jaw presumesa delivery. But it has 
never been decided here, or. it any other Court, that 
an absolute deed was good, unless a delivery had been 
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stablished, either by express proof or by legal pre- 
gmption. 


Whether the deed was good or bad, our statute of 
fauds has no bearing on the subject, as between the 
mesent parties. If the gift had been completed by 
idelivery of the deed, the defendant, McCarty, being 
,witness to the deed, had ample notice; and his 
purchase would be void, though the deed was never 
reorded. The law is well settled, that the object of 
recording is to give notice of the incumbrance to cre- 
ditors and purchasers, and if they have express notice 
fom another source, this is sufficient, though the in- 
srument be not recorded. I am for affirming the’ 
judgment. 


Cottier, J—The plaintiffs claim title under a 
deed of gift from Thomas White, the father of Mrs. 
Frisbie, to a negro woman : the negro was delivered, 
but the deed was not. The defendant witnessed the 
deed, and several years thereafter purchased the ne- 
groin question, from the grantor. ‘The presiding 
Judge instructed the jury “that it was essential to 
the validity of-a deed, that it should be signed, seal- 
ed and delivered ; that so long as Thomas White 
retained possession of the deed of gift, under which 
the plaintiffs’ claim title to the negro in question, 
without delivering it either to some third person, or 
tothe clerk to be recorded, the gift remained incom- 
plete, and the deed invalid; that, in order to make 
the deed valid and operative in law, it was necessa- 
ty for the donor to have made such a delivery of it, 
a would have placed it beyond his power of revoca- 
tion ; and that so long as he retained it, he reserved 
fo himself a locus penitentia.” 
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The Court furthér instracted the jury, that there 


war no such thing known to the laws of tiis State as 


a parol gilt of property, uatess possession: actually 

accompanies tite eilt. 

The first branch of the instructions presents the 

question, whether delivery is essential to the validity 

of'a deed. : 

efore a deed can become operative at law, it is well 

settled, that it must be delivered to the grantee, op 

coer; some third person for him.” This third person 

nee not be first deputed by the grantee to receive 

"2Dverla7 the deed, but he may be astranger—Tant vs. Berry; 

Crean grt Doe: vs. Knight ; Butler's § Baker's case'—for, the 

*3Co. 26 bassent of the grantee will be presumed, unless he 

signifies his dissent. Nor is it unportant to the effi 

cacy of a deed, that the possession of it should conti 

nue with the grantee—a possession retained but foran 

instant of time, invests bim with the interests: which 

it professes to convey to him, and they eannot be 

divested by the grantor’s afterwards acquiring its 

custody, unless the custody be acquired and _ held 

_ under circumstances which authorise the inference 

ChRe2i0 of a fraud.—Souverbye & wife vs. Arden et al. 

It-will be unnecessary to enquire what circum 

stances are essential to adelivery. It is obvious 

that the facts of this ease do not show that the deed 

was delivered, as its custody never passed from the 

grantor; and he manifested by his declarations that 

he.did not intend to deliver it at the time of its exe 
cution. . 

The second branch of the instruction was uncalled 

for by the facts; for-if the deed be invalid, the plain- 

tiffs could not diseard it and claim by force of the 

delivery of the negro, made at the. time of the exe 
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cution : that constituted but a part of the ves geste, 
and had a reference to, and was dependent upon the 
deed. 

So far as this case is concerned, it Is unnecessary 
to give to it further discussion; but as it has been 
suggested that other causes await the destiny of this, 
it nay be well to consider, whether equity can lend 
any assistance'to a voluntary deed inoperative at law, 
because of its non delivery. This question has been 
sofrequently and fully examined, that 1 shall not 
attempt to present it in a new aspect. 

A voluntary settlement, fairly made, is valid in 
equity, though the grantor never part with the pos- 
session of the deed, unless it manifestly appear that 
he never intended to relinquish his control over ite 
And the circumstance of his retaining the posses- 
sion, apart from others less equivocal, will not prevent 
the interference of equity in favor of the grantee—*} Johns. 


Me in ; Ch. R. 240 
Souverbye & wife vs.. Arden & others." 6 Vez. jr. 
a a a ; A ia 656, 2 P. 
The case of Clavering vs. Clavering, goes further Wms. 467. 


perhaps to sustain settlements, than any modern 44.43" 


case has done; yet Lam not aware that its authority een ae 
has been questioned. In that case, the father in 
1684, made a voluntary settlement of an estate sub- 
ject to some annuities, in trust for his grandson and 
his heirs, and afterwards in 1690, he makes another 
voluntary settlement of the same estate to other uses, 
and by will gives a considerable estate to his grand- 
son. Although it was proved that the grandfather 
always kept the settlerment of 1684 in his custody 
aid never published it, it was after his death found 
amongst waste papers; and the deed of 1690 was. of- 
ten mentioned by him; and he told the tenants, that 
the’ person provided for by that deed was to be their 
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landlord after his death ; yet it was holden that the set- 
tlement of 1684 prevented the operation of that of 1690. 
The Lord Keeper, in declaring his cpinion, observes, 
“although voluntary conveyances, if defective, shall 
not in many cases be supplied in equity, yet where 
there hath been a covenant to stand seized to the use 
of a relation, though it is a voluntary settlement ; yet 
this Court in the ancient of times, always executed 
such uses. In the Lady Hudson’s case, where the 
father, having taken displeasure at his son, made a 

additional jointure on his wife, but kept it in his 
power; and being afterwards reconciled to his son, 
cancelled the additional jointure, and died, ‘the 
wife, after his decease, found the cancelled deed and 
recovered by virtue of it.” The decree of the Lord 


Keeper was affirmed on appeal, in the House of 


Lords. 

“1Atk.6%. In Boughton vs. Boughton,’ it was decided by Lord 
Hardwick, that one voluntary settlement could not 
be set aside by another, subsequent in point of time. 

- ‘To the same effect is Villers vs. Beaumont et al.’ and 

»1Vern 100 Johnson vs. Smith. But equity will not carry an 

€1Vez. 314 . . . = : 
agreement into execution without a valuable or mer- 

itorious consideration— We/liamson vs. Codrington'— 
so that a gift from ove not related to the donor, will 
not.receive assistance from chancery for its comple- 


41Vez. 512 


tion. 
etihin In Naldred vs. Gilham, the aunt made a volunta- 
° s ~ 
577. ry settlerncent upon her nephew, a boy of four years 


old. The deed remained in her possession, and some 
years afterwards she made a different settlement on 
another nephew. ‘The report of the case does not dis- 
close the circumstances which attended the execution 


of the first deed. Lord Macklesfield refused to give ef- 
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fect to the first settlement. and con — that from the 
fact of the aunt’s keeping the deed by which it was 
made, and from other circ eid ces, that she was 


surprised ai nd imposed on, in making it absolute and 


without power of revocation. In noticing this deci- 

sion in Bought on vs. Loughton, Lord Hardwick re- 

marks, that it is not applic icable. to every case, but is 

dependent upon particular circumstances. , 
Cotton vs. King’ was a case in which the mother » p. Wms 

made a settlement in trust for her children, and de-38 

livered the duplicate deeds into the hands of her 

attorney, “with a strict charge that he should not 

part with them,” and no other person was privy to 

the transaction. Lord King held, the settlement was 

not binding. > Prec. in 
In Lant vs. Ward. the father executed a volun-©® 1 

tary bond to _ daughter, without condition, paya- 


le immediately — retained the possession, and it 
was proved that it was never intended to be opera- 

ve, but only iia gue to protect the father from 
ae payment of taxes: it was therefore set aside. 

in Bunn & others vs. Winthrop & others, it was<} johns 
decided, that “a voluntary conveyance, or settlement, 
though retained by the grantor in his possession un- 
til his death, is good 


AcCail vs. McCall, recognises the competency Of xs Day 402 
chancery to effectuate a voluntary conveyance, made 
with a view io a family settlement. 

In Jones vs. Jones, a father in consideration of nae com > 
tural affection, executed raw of part of his estate, 
to two, of his children, to secure a provision for them; 
but retained such deeds in his custody, and gave di- 
rections to his wife to lodge them with the town 
clerk for record, which was accordingly: done. It 
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was held, that this was such an agreementaschancery | a volv 
would, enforce. Amon; 

It may: be well to enquire, whether equity will | mentic 
perfect a voluntary settlement against a purchaser, | bert,.a 
with notice from the grantor. This must depend | posed. 
very materially upon a just construction of our sta-. De Gr 
tute of frauds. The 2nd section of that act declares. constr 
all gifts, grants, &c. made on purpose to delay, hinder neares 


or defraud creditors, or to defraud or deceive pur- Th 
chasers, utterly void, and requires all conveyances to. intent 
be registered, &c. This enactment bearsananalogy | ceivec 
tothe statutes 13th & 27th Eliz. andthe interpretation | vailin: 
given to them in regard to voluntary conveyances, Justic 


should be consulted in adjusting the true construce not or 
tion to be placed upon this. The determination of Chan 


the four great Courts at Westminster, all concur in crepa 
the, conclusion, that a voluntary conveyance, though the le 
sustained by a good consideration, is void under these judic 
Statutes against a purchaser for a valuable considera- word 
«Evelyn y, HOD, and it is immaterial whether the purchaser had the t 
Temple, 2notice of the prior deed'-Doe ex dem. Otley vs. Bi 
Eas 50. Manning,’ Doe vs. Martyn; Hill vs. Bishop of Exeter’ \ this 
Pn's3s° Dog. vs. Hopkins in Excheqg.. These decisions have have 
fe 8 been disapproved by very eminent Judges in Eng-. frauc 
East 79land, as giving to the statute of 27 Eliz. an exposi- cons 
oe tion. unauthorised either by its spirit or phraseology. less 
555. Mr. Justice Spencer, in Verplanck vs. Sterry,' says, with 
there is a want of harmony in the English decisions thei 
on this point previous to our revolution; yet, he thinks and 
“the preponderance in weight and number is decided-. by 
ly. adverse to the doctrine which now prevails in the. f 
Courts of Westminster Hall.” By a reference to the anc 
earlier decisions, it will appear that it was a matter valt 


to be left to the jury, on which they passed, whether its | 
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a voluntary conveyance as such was fraudulent. 
Amang those who favored this ccurse of decision, are 
mentioned Lord Hale, Lord Rolle, Chief Baron Gil- 

bert, and Chief Justice Eyre; and among those op- 

posed. to it, are ranked Lord Hardwick, Chief Justice 

De Grey, and others. Lord Mansfieid maintains the 
construction inculcated by the Judges who lived .cowp.713 
nearest the passing of the act.—Doe vs. Rutledge. 

The 13 Ez. which relates to conveyances with 
intent to defraud the creditors of the grantor has re- 
ceived a construction entirely different from the pre- 
vailing doctrine with regard to the 27th. Mr. 
Justice Spencer in the case referred to, is of opinion 
not only from the regret expressed by the Judges and 
Chancellors of England, but also from the evident dis- 
crepancy in the construction of the two statutes that 
the later decisions have been influenced by a sort of 
judicial expediency, rather than an adherence to the 
wording or meaning of the 27th Eliz.—it was to avoid 
the unsettling of estates. ; 

But whatever considerations may have induced 
this unnatural construction of the 27th Elz. they can 
have no influence in the exposition of our statute of 
frauds: we are free from their operation and may 
consult alone its language and spirit. It is doubt- 
less the design of that act to avoid conveyances made 
with the intent to defraud creditors and purchasers : 
the intention therefore must ever be a material inquiry 
and this being a matter of fact, must be passed on 
by a jury. 

Again—our statute expressly recognises convey- 
ances, unaccompanied by possession, made not on a 
valuable consideration, when registered according to 
its requisitions. The object of registration is to give 
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notice to. the world; yet it does not exclude the idea 
that notice may be given in some other way, and it is 
well settled upon authority, that it may be: when, 
therefore, a purchaser has actual notice, his purchase 
can not be sustained, by alleging the want of regis- 
tration. He can not occupy a more favorable situa- 
tion than the grantor: he stands in the same attitude. 
But the claim of a purchaser without notice, actual 
or constructive, would prevail against a voluntary 
grantee. ' 

I have thought it proper, in order that the rights 
of the parties may be understood to examine the prin- 
ciples which the facts of the case suggest. I do not 
intend to intimate that the plaintiffs are entitled to 
recover in any forum; and as it is clear that they 
have no remedy at law, I decline making a particu- 
lar application of the principles discussed. 

The judgment is affirmed. 


Lipscoms, C. J. not sitting. 
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Wherever a defendant can maintain across action for daninges, on account of 


a defect in personal property purchased by him, or for a non compliance by 
the plaintiff with his part of the contract; the former may indefence to an 
action upon his note made in consequence of such purchase or contract, claim 
a deduction, corresponding with the injury he has sustained. 
emble. that where reai estate is the subject of the contract, the rule above laid 
down is different—and a partial defect in title, while the contract remains un- 
rescinded can not be allege: as a defence to an action for the recovery of the 
purchase money. 

If an exception is taken to the refusal of a Court to instruct the jury. the bill of 
exceptions must embrace so much of the evidence as to shew that the*in- 
structions asked for arose out of the cause :—but if the instructions actually 
given by the Court are excepted to, as mistaking the law, then no part ot the 
testimony need be stated. 


Debt in Fayette Circuit Court. 

This was an action brought by Moore against Pe- 
den, to recover the amount of a promissory note. 
The defendant below plead failure of consideration, 
payment, and set-off. During the progress of the 
trial, the defendant below moved the Court to instruct 
the jury, thatif they believed the consideration of the 
note had failed to the full amgunt, except what had 
been paid, they should give a verdict to the defendant. 
The Court refused to give the charge prayed, but in- 
structed the jury, that unless a total failure of consi- 
deration was proved, they should find for the plain- 
tiff ; on which charge the jury found for plaintiff. 

Peden having taken exceptions to the refusal of 
the Court to charge as required, and to the instruc- 
tions thus given—assigned the same as error in this 
Court: 


Cou.ier; J—The defendant in error brought his 
action against the plaintiff, upon a promissory note. 
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The pleas were, failure of consideration, payment, and 
set-off. On the trial the counsel for the plaintiff in 
error moved the Court to instruct the jury “that if 
they believed that the consideration of the note had 
failed to the fullamount, except what had been paid, 
that they should find a verdict for the defendant :” 
which charge, the Court refused to give ; but charg- 
ed the jury, that although part of the money might 
have been paid, and that the consideration had failed 
to a larger amount than the balance due, yet, unless 
a total failure was proven, to the whole amount of 
the riote, then they should find for the plaintiff the 
balance not paid. The record does not disclose any 
part of the testimony given on the trial. 

This case presents a question of great intricacy--- 
itis this: is the partial failure of the consideration 
of a contract available as a legal defence, in reduction 
of the sum sought to be recovered. The perplexity 
experienced in examining this question, arises not 
from its intrinsic difficulty, but rather from the great 
variety of decisions which have been made upon 
the point. Amidst this conflict of opinion, we are 
naturally led to a review of the authorities as the su- 
rest guide to a correct conclusion. 

. And I would premise, that it may be laid down as 
a legal position, that with regard to their efficacy and 
properties, there is no difference at Common Law, 
between verbal and written contracts; but the dif- 
ference is between parol or written contracts and spe- 

page org cialties... So far as this case is concerned, we have 

onCon.2. no statute varying the Common Law'in this particu- 
lar: henceevery defence which may be made against 

a verbal contract, is allowable against one which is 

merely written. 
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Starfie, in treating of the consideration of Con- 
tracts says, that it is now completely settled 
that a partial failure, which may be the sub- 
ject of an action ior unliquidated damages, and which 
leaves the whole ofa contract open and unrescinded, 
cannot be enquired into in an action on a bill or 
note; but where the partial failure arises from a 
fraud, it is a defence to the action.’ ; 

Chitty, in his Treatise on Bills, observes, that 
where the consideration of a bill fails, in part as to 
a specific liquidated amount, the fact may be shown 
in defence at law ; but where a partial failure of con- 
sideration arises from unliquidated damages sus- 
tained by breach of a subsisting contract, the per- 
formance of which was the consideration of the bill, 
such breach cannot be investigated in an action on 
the bill, but the defendant must resort to his crossicyity on 
action.” bills 7th A. 

. ; . . edi. 71. 

The younger Chitty, in his Treatise on Contracts, 

a publication of more recent date, remarks, that the 
Courts have of late, to prevent circuity of action 
and unnecessary litigation, allowed a defendant in 

° e- : : ‘ cChitty on 
case.of a partial failure of consideration, instead of Con. 276, 
bringing across action, to object, in reduction of da- Com. 
mages, jeish partial failure of consideration.° PI. 4th ed. 


22 
This may suffice to show the opinions of the latest tp, 10 
elementary writers. We now proceed to an exam-Rep. 450. 
ination of the adjudged cases on which they predi- 
cate their assertions of the law. yee 
‘In Barber vs. Backhouse,’ the payee brought an 
action on a Dill of exchange,—the defendant paid 
part of the money into Court, and it appeared upon 
trial that there was no consideration for the residue. 
It was however urced for the plaintif, that the pay- 


19 


22Starkie s 
Evi. 280 
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ment of the money into Court, admitted the bill was 
good for part, and if it was good in part, it was good 
tn toto. But Lord Kenyon declared himself clearly 
of acontrary opinion: whereupon the jury found for 
the defendant, and the Plaintiff acquiesced. 
Pci Ledger vs. Ever,” was an action by the payee of a 
“pill against the acceptor: the consideration appear- 
ed to be, that the plaintiff had taken the defendant 
into partnership ; but on the defendant’s friend’s ad- 
vice, he dissolved the connection. There was evi- 
dence of fraud on the plaintiff's part in drawing the 
defendant into the engagement, which Lord Kem yon 
left tothe jury, with the instruction, that if they were 
against the defendant on the evidence of fraud, they 
should take into consideration the amount of damages 
which the plaintiff had sustained, and were not ob- 
liged to find more. 
Png > In Morgan vs. Richardson, the drawer of a bill 
payable to his order, brought a suit against the accep- 
‘tor. The defence relied on was, that the bill 
had been accepted for the price of some hams pur- 
chased of the plaintiff by the defendant, to be sent 
to the East Indies, which were almost quite un- 
marketable. The sum for which they were sold 
by the defendant was paid into Court. Lord Ellen- 
borough held, that though where the consideration of 
a bill fails eatirely, this will be a sufficient defence to 
an action upon it, by the original party ; it is no de- 
fence tosuch action that the consideration fajls par- 
tially, but that under such circumstances the remedy 
is by cross action. 
*1Camp. in Fleming vs. Simpson, — Ellenborough ruled 
40, note. that if there was a fraud on the part of the seller, in 
shipping a commodity of a quality very inferior to 
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that ordered, it would constitute an available defence 
to an action predicated upon such sale; but if there 
was no fraud, the defence was not sufficient. : 
‘In Denew vs. Daverell,” Lord Ellenborough distin-43 Ca? 
guished. between a special contract and a quantum 
merutt: in the first case he remarked, it had been 

usual to leave the plaintifi to his cross action, for any 
negligence of which he complains; but in the latter, 

a just estimate may be placed upon his services, and 

if they are found to be wholly abortive, he is entitled 

to no compensation. 

In Basten vs. Butter, Lord Ellenborough took the »7East 479 
same distinction. Mr. Justice Lawrence thought 
that even in the case ofa special contract, the defend- 
ant might be let into the defence, if he has given 
notice to the plaintiff: and Le Blanc, Justice, 
thought that in either case the plaintiff ought to come 
prepared to meet the defence. 

In Tye vs. Gvynne,’ the plaintiff as drawer and 
payee brought his action on a bill of exchange against a4 
the acceptor. The defendant proposed to prove that 
the bill was accepted for the price of goods sold for 
exportation, and the goods were of a bad quality and 
badly packed; so that the consideration for the ac- 
ceptance had in a great measure failed.: Lord Ellen- 
borough held that the facts i to be proved did 
not offer a legal defence, and observed that “a bill of 
exchange cannot ‘be accepted on a quantum merutt. 
There is a difference between want of consideration, 
and failure of consideration : the former may be 
given in evidence to reduce the. damages—the latter 
cannot, but furnishes a distinct and independent 
cause of action.” , ty 

In Germaine vs. Burton, it was decided if after asz 


2 Camp. 


4° Starkie 
P. Rep. 
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sale by sample, at an agreed price, goods of an in- 
ferior quality are furnished, the vendee may prove 
such inferiority and thereby reduce the recovery to 
their actual value. A note of the reporter considers 
this case as founded upon the justness of permitting 
the vendee to object in diminution of damages, instead 
of forcing him to resort to a cross action upon the 
warranty. 
*9Barn.& . Ln Poulton vs. Lattimore, the plaintiff sold to the 
Cress. 259 defendant some cing foin seed, which he warranted to 
be new, good, growing seed. A short time after the 
sale, the buyer was told by a person who was .. com- 
petent judge that the seed did not correspond with 
the warranty ; but he did not give notice of the defi- 
ciency to the plaintiff, and afterwards sowed a part 
and-sold the balance. It was held competent for the 
defeudant to show the falsity of the warranty. 

In Beecher vs. Vrooman,’ it was decided that in an 
action for the price of a chattel, the defendant may 
prove a deceit in the sale, and that the chattel was of 
no value in defeasance of the action: or if the value 
is only partially diminished by the deficit, he may 
show that, in mitigation of damages. No notice is 
taken of the distinction between a sale at an agreed 
price, and a guantum. valebat. 

In Grant vs. Button, it was decided in a case 
where the price of labor was expressly stipulated, 
that the plaintiff’s claim may be diminished by shew- 
ing that the work was not faithfully done. 

In Miller vs. Smith, it was proved at the trial, that 
¢ 1 Mason the consignees and agents of the plaintiff sold to the 
7. defendant a quantity of tobacco, under an express 

representation that it was as good as the defendant 
had before purchased of them:—the tobacco was de- 


» 13 Johns 
302. 


¢ 14 Johns. 
377. 
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livered: and sometime afterwards the defendant com- 
plained that it was not as good as it was represented, 
and desired to rescind the contract, which the Plaintiff 
refused. The question of law was raised, whether 
the defendant was entitled to a deduction for the 
supposed misrepresentation. Mr. Justice Story in 
his charge to the jury observes “There is no. pretence 
in this case that the representation was fraudulent. 
It was made, all parties agree, innocently under a 
misapprehension of the state of the tobacco, which 
had not been examined by the consignees.” And 
again “where goods are sold as of a certain quality, and 
they turn out to be of an inferior quality, the defendant 
may in an action for goods sold and delivered, give 
the facts in evidence to reduce the damages: for-the 
plaintiff is entitled to recover no more than the real 
value of his goods, ‘The authorities directly support 
this doctrine: and there is neither reason or justice 
in straining after technical objections to overthrow 
a” 

The case of Crowninshield vs. Robinson, et. al», mason 
was an action for negligence in keeping-the plaintiff's %. 
sheep, founded ona breach of the defendant’s special 
contract. The defendant insisted upon deducting 
from the damages the compensation due him for keep- 
ing thesheep. The Court say that they are fully 
aware of the strong leaning of the later authorities in. 
favor of the doctrine which would tolerate the de- 
fence: but they thought it at most but an equita- 
ble set off, which should be allowed only when it 
cannot work against equity, and as the verdict would 
not.necessarily be a bar at the suit of the defendant, and 
the plaintiff might be doubly charged, they thought 
it best to leave the defendants to their cross action. I 
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am sensible that this case did not present the ques- 
tion*of a partial failure of consideration. I refer to 
it only to show, from the opinion ofa very able court, 
the increased disposition manifested by recent deci- 
sions, so to adjust rights as to avoid multiplic sity of ac- 
tions. : 

This discrepancy in decision is a very full illus- 
tration of the uncertainty which pervades our system 
of jurisprudence. If the weight of authority be not 
favorable to an allowance of the defence, the .contra- 
diction is certainly so great, as to authorise us to con- 
sider the question as res integra, and pursue the more 
ancient rule which denies the defence, or else adopt 
more recent authority as our guide. In determining 
which course shall direct us, it is proper to consult 
the policy of our laws, and inquire what thé dictates 
of justice demand. 

It is our policy toavoid circnity of action, that liti- 
gation may be stopped in its germ before it is permit- 
ted to put forth its branches. This idea is most 
strikingly illustrated by our statutes providing for ar- 
bitration and-sct off, as well as by the decisions of 
our Courts. Now to permit a defendant to allege in 
diminution of asum sought to.be recovered by breach 
of his contract, that the consideration which induced 
the contract on his part, has partially failed, would 
have the effect of making one action subserve the pur- 
pose of two: and upon the score of convenience it 
must be unimportant to the plaintiff whether his re 
covery is diminished, or whether after having reco- 
vered the entire sum which the defendant has agreed 
to pay him, he is compelled to refund a portion of it; 
or if important, the importance would oenalei in end- 
ing litigation and avoiding the costs of the defendant's 
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action. And surely it would de more compatible with 
justice to permit a party to retain that, which ez equo 
et bono cannot be demanded of him, and which by 
law he may recover back: and more especially, when 
none of the great principles of right, or the landmarks 
of property would be disturbed. 

Perhaps it may be said that the inquiry is too com- 
plex for the determination of an ordinary jury. Not 
so.. There would be no more difficulty in ascertain- 
ing the sum to be deducted from the defendant's in- 
debtedness, than in admeasuring the guantum of dam- 
ages, sustained in an action for a false warranty, or 
fora deceit: in either case the jury will naturally in- 
quire the sum which was agreed to be paid, and to 
what extent the consideration is deficient; so that the 
obstacles tothe achievement of justice will not be grea- 
ter inthe one case than the other. 

TI am entirely aware of the decisions which inhibit 
the defence even of a total failure where there is a 
warranty on which the defendant may have his rem- 
edy. ‘These decisions doubtless proceed upon the 
principle that the warranty is a subsisting contract, 
and the damages sustained by its breach unliquidated. 
I however consider them so far shaken, if not over- 
ruled, as to leave the question open for examination. 

Upon authority both in point of respectability and 
numbers, it is clearly proveable that where fraud en- 
ters into the transaction, it is competent for the de- 
fendant upon proof of it, to shew a defect in the con- 
sideration in diminution of damages. This qualified 
admission of the defence, originated from the rule, 
that fraud avoids a contract ab initio. In point:of 
justice I can discover no sufficient reason for permit- 
ting the defence to be set up, where there isa fraud in 
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the transaction, and denying it where there is a false 
warranty unaccompanied by a fraud. In either case 
it is the duty of the jury to graduate the plaintiff’s 
recovery by the injury which the defendant has sus- 
tained : for the old Common Law notion that fraud 
so vitiated every contract which partook of it, as not 
to allow of a recovery, though it but partially impair- 
ed the benefit which the defendant expected to de- 
rive, has been exploded—more recent authority only 
allowing it to go in reduction of damages. The ca- 
ses of Poulion vs. Lattimore, Miller vs. Smith, Ger- 
maine vs. Burton, and others which are cited, are ca- 
ses in which the defendant had the plaintiff’s war- 


sChit.Con.ranty.” Yet this circumstance is not considered by 


134. 


the Courts which decided them as interposing an ob- 
stacle to the defence. 

I very readily acknowledge that I have examined 
this case under circumstances somewhat embarras- 
sing. My earlier impressions of law were adverse 
to an allowance of the defence, unless a fraud was 


proven. But I entered upon its examination with a 


solicitude’ to learn in what manner it had been here- 
tefore adjusted; and not with any particular desire to 
sustain my own opinion. ‘The result is a conviction 
that the defence is not inhibited by the weight of 
authority. Under this impression I have consulted 
principle with a view to learn whether it afforded a 
barrier. My reflections -have suggested none. Be- 
heving therefore that the greater benefit would result 
from its toleration, we are of opinion, that wherever a 
defendant can maintain a cross action for damages on 
aecount of a defect in’ personal property purchased 
by him, or for a non-compliance by the plaintiff with 
his part of the contract, he mayin defence to an ac- 
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tion upon hisnote, made in consequence of such pur- 
chase or contract, claim a deduction corresponding 
with the injury he has sustained. When real estate 
is the consideration the tai perhaps is different, and 
a —— defect in titie, so » long as oe contract is un- 


tion for “the purchase money, and this difference is to 

be attributed to the extensive jurisdiction exercised 

by chancery over the title to real estate, by causing 

it to be — ed; and to the additional cause, that 

the vendee snstains no injury by a defect of title so 

long as he retains the possession.— Christian vs. Rep. 490-- 

Solis me 
The bill of exceptions in this case does not disclose 

any part of the testimony given on the trial, and the 

first inclination of my mind was that because of this 

omission we could not know that the portion of the 

opinion of the Court excepted to, was elicited by the 

evidence. But further reflection has convinced me 

that the true rule upon this point, is this—where an 

exception is taken for a refusal to instruct, the bill 

must embrace so much of the evidence as to shew that 

the instructions.usked for, arose out of the cause: 

but where instructions actually given are excepted to 

as mistaking the te no part of the testimony need 

be stated, to authorise the — llate Court to revise 

the case upon the vill 0 ‘eptions: and this dis- 

tinction is founded upon ia presumption that what- 

ever is done in a Co urt of Justice will be presumed 

to be legally done, until the contrary appears— Vas-., os on. 

se vs. Smith,,—-Pennock, et. al. vs. Dialogues Had26. 

si - A ¢2 Peters’, 

the Judge merely refused the instructions asked, we 15. 

could not have revised the legal question; but he has 

gone farther and stated his opinion upon the law to 

11 
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23 Stew’t. 
Rep. 165. 


the jury. In this we are of opinion he has erred, and 
are therefore in favor of reversing the judgment and 
remanding the cause. | 

This case presents other questions of law, but as 
the one already considered, is decisive of it, we de- 
cline examining them. 


Sarrotp, J.—The highly important doctrine of 
partial failure of consideration of contracts involved 
in this case; and under what circumstances: it is 
available as a defence at law, have often produced 
difficulty and embarrassment in the Judicial depart- 
ment of the several States of the Union, as well as 
in Europe. 

Not being prepared to concur in all the views 
stated in the Opinion just delivered by my brother 
Collier, it is sufficient to declare my concurrence 
in the judgment. By this course circuity of actions 
and increased litigation are often avoided, and justice 
obtained, when it would otherwise be beyond the 
reach of the party aggrieved. 

Having for many years held the same principles 
in which I now concur, instead of entering anew in- 
to an investigation of the doctrine, I refer to the 
Opinion of this Court, delivered a year ago, in the 
case of McMillion vs. Pigg and Marr; for an exposi- 
tion of the views and authorities on which my opin- 
ion is founded. The authorities there reviewed tend 
strongly to the same conclusion. 


Perry, J. not sitting. 
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A mere verbal promise to pay a squatter for his improvements on public land, 
not made at the request of 
A consideration wholly past and executed will not sustain a promise, udless 


the consideration arose at the instance of the party promising. 


promisor; will not sustain an action. 


This action was brought by Boyd, before a Justice 
of the Peace of Pike county, to recover of Shaw the 
value of certain improvements on publicland. There 
was a judgment for the plaintiff, and an appeal was 
taken to the Circuit Court. The bill of exceptions 
disclosed, that on the trial in the Circuit Court, the 
plaintiff offered parol testimony to prove that the 
defendant had agreed with, and had promised to pay, 
him for certain improvements on public land, the 
reasonableness of which was to be left to arbitration: 
no evidence was produced, that any arbitration had 
been effected ; or that the promise was in writing. 
The defendant moved the Court to instruct the jury, 
that the promise, not being reduced to writing, was 
void under the staiute of frauds: but not. so the 
Court, which charged, that if the improvements had 
been of value to the defendant, and he had promised 
to pay for them, after he purchased the land from 
government, he was bound to pay for them. On 
this charge, 1] he jury gave a verdict to the plaintiff, 
and by writ of error the defendant moved the cause 
itto this Court. 


a, 


Goldthwaite, for plaintiff, contended, that in this 
contract, nothing was passing, or to be done, at the 


time of its execution: it was upon a past considera- 
tion, and therefore not obligatory. There was no 
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right in the plaintiff: the defendant could have avail- 
ed himself of all the privileges possessed bythe oth- 
er: he could have bid for the land; and the prom- 
ise was void on the principle of its being as for hush 
money, and against public policy. 

Plaintiff could do no act which would have as- 
sisted the defendant in buying the land, except by 
refusing to bid, which would have been illegal; be- 
cause government would have been defrauded. Past 
consideration does not support a promise.—Kent’s 
Com. 265—7 Johns. 87. 

The promise was within the statute of frauds: it 
attempted to convey an ¢néerest in lands ; and so being 
in parol, was void.— Roberts on Frauds, 127. 


Thorington, contra—The- improvements in this 
case, if not made with assent of government, were at 
least made without dissent. They were of value to 
defendant ; and being-of value, certainly created a 
consideration.—7 Cowen, 92. As to argument upon 
statute of frauds—See 11 Johns. 145. 

Here plaintiff had possession : 1t would have been 
protected by forcible entry and detainer proceedings, 
and could therefore be sold. 


Taytor, J.—There is some difficulty in this case, 
in ascertaining what the evidence was, which was 
intended to be stated in the bill of exceptions; but by 


‘examining the charge of the Judge, we can probably 


arrive ata correct conclusion on this subject. From 
that charge, applied to the evidence as stated, I infer 
that the land upon which the defendant in this Court 
had. made his improvement, was about to be sold by 
the United States, and the plaintiff intended to pur- 
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chase it, and that before this sale he promised the 
defendant he would pay him a reasonable sum for 
hisimprovements, which should be determined on 
by arbitrators: that after the land was sold, and he 
had become the purchaser, he again promised the 
defendant that he would pay him for the improve- 
ment. 

The counsel for the defendant insists, that the cor- 
rect construction of the proof, as it appears on the 
record, is, that the promise 0 of payment was made in 
consideration of the defendant’s delivering possession 
of the premises to itis plaintif: that the decfaration 
avers such to have been the consideration, and the evi- 
dence must have been intended to sustain the aver- 
ments of the declaration. We certainly cannot exam- 
ine the declaration to arrive ata wane Bes: with re- 
gard tothe proof, and a fact so important as the deliv- 
ery of possession of the improvements, if proved, could 
not have been overlooked by the Jutige, when he was 
requested to charge the jury, that no consideration for 
the promise sued on had been given in evidence. 

The charge, excepted to, isin the following words: 
“that if the jury believed that the defendant (below, 
plaintiff ne did, after purchase from the United 
States, promise that he would pay plaintiff for the 
improvements so made before his purchase from the 
United States, and that those improvements were of 
advantage to the defendant, that the same was a val- 
id undertaking and a sufficient consideration.’ 


The authorities concur in sustaining the doctrine, 
that if a consideration be wholly past and executed 


before the promise be ‘nade, itis not sufficient, unless 


the consideration arose at the instance or request of 
the party promising; and that request must have 
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been expressly made, or necessarily implied from 
the moral obligation under which the party was 
@2Kent 365 a rae eee m 1 
7Johns.R. Placed.“ It is not pretended here that any such re- 
*~ quest was proved, nor canit possibly be implied from 
the nature of things. ‘he plaintiff had never held 
any interest in the land before the improvement 
was made: it consituted a part of the public do. 


main. 
The judgment must be reversed and the cause re- 
manded. 


SaFFoup, J. not sitting. 


CitAIG, et. al. verses ATWOOD. 


Where an action is brought against several defendants ina Justices’ Court, 
one of them without the concurrence of the balance, may prosecute an ap- 


peal. 


In error from the County Court of Marengo. 

In. this case Atwood had obtained thirteen judg- 
ments against Craig, and others, his sureties to a 
bond as constable. A certierari was prosecuted by 
Craig and one of his sureties, to the County Court, 
which on hearing was dismissed, on the ground that 
all the defendants had not. joined in the appeal. Ex-’ 
ception was taken to this decision of the Court, and 
the same assigned for error here. 


Lyon for Plaintiff—Stewart, contra. 
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Perry, J.—It appears by the record in this cause, 
as disclosed in the petition of Craig for writs of certio- 
rart and supersedeas, that Atwood had recovered thir- 
teen judgments against him, James H. Adams, John 
C. McGrew, William Anderson and John Lockart, 
his securities to his bond as constable. The Judge 
of the County Court granted the petition for writs of 
certiorari and supersedeas ; and ordered the clerk of 
his Court to issue the same upon Craig's entering in- 
to bond with security in double the amount of each 
judgment before the magistrate (which amount was 
stated in the petifion:) the writs of certeorart and su- 
persedeas issued, and the cases were returned into the 
County Court; and at September term of said Court, 
1829, on motion of Atwood, all the cases were dis- 
missed. 

A ‘bill of exceptions was taken to the opinion of 
the Court, which discloses that a bond in due form 
and in proper penalty, was executed by Craig and 
Adams, two of the defendants, before the magistrate, 
with security, which was approved by the clerk. 
That the motion to dismiss was snstained upon the 
ground, that whenever judgment was rendered by a 
magistrate against more than one defendant, that no 
appeal could be taken by any one person aggrieved 
by such judgment, unless all his co-defendants j join 
in the appeal bond. 

There are several assignments of error, all of which 
may be embraced in the solitary proposition—did the 
Court below err in dismissing this cause because 
all the parties defendant to the judgment before the 
magistrate, did not execute or join in the bond for 
prosecuting the certeorart. 

In deciding this question I believe 11 will only be 
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22 Toul.D. necessary to refer to the act of the Legislature, pas- 
510, sec. 3seqd in 1814, The language of which, is so clear and 
free from doubt as to what the law makers meanty 
that an attempt to place a meaning different from 
that which*the statute itself evidences, would be at 
task not easily accomplished.. The language of the — 
statute is this: “that any person aggrieved by the 
judgment of any justice of the guorwm, or of the 
peace, may within five days thereafter, appeal,” &c, 
Now, if any person aggrieved has the right to have 
that grievance redressed, he would be deprived of 
that right if a co-defendant should refuse to join with 
him in the appeal, and thereby defeat what the le- 
gislature has made ample provision for, and fasten an 
unjust judgment in many:.instances upon one of se- 
veral defendants. This could not be consonant to 
reason and to justice. Hence I conclude that one of 
several defendants has the right to appeal and exe- 
cute a bond independent of his co-defendants, and 
by that means remove the proceedings from the justi- 
ee’s jurisdiction into a higher tribunal. 

The judgment must therefore be reversed and the 
cause remanded. 
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Where an.endorsed note is relied on as an offset, such endorsement must be 
proved. 


¢The-statute of 1819, exempting plaintiffs, in suits on assigned paper, ‘from 


proof of the assignment, unless defepdant makes affidavit that it is forged ; 
fs hot applicable toeases, where an endorsed paper is produced as a a setoff. 


In error from Montgomery Circuit Court. 

This:action. was debt, brought to recover the a- 
mount. of. a judgment obtained in the State of Geor- 
gia, ‘and.also the amount of a promissory note. The 
defendant plead nul teil record, and off-set. On the 
trial of the cause the defendant produted as’ a set off, 
notes of hand executed by the plaintiff to one Hoff- 
man er order, which the plaintiff moved to exclude 
from the jury, onthe ground, that the indorsement 
was not proven. The Court overruled the objection 
somade by the plaintiff, and there was a verdict for 
the defendant. 

To the opinion of the Court; on this point ‘the 
plaintiff filed his exception, which brought the case 
to this Court for revision. = ° 


Goldthiwaite, for Plaintiff. 

The only point to be considered of here, is, if an 
offset is introduced against the original payee of a note, 
must the indorsement be proved? 

Under our statute, or by the Common Law where 
notes are before a jury without proof, a set off is a 
debt tha it must be proved., But this case does not 
come within the statute of 1819. The roe ap- 
plies orily to defendants, an ad not to plaintiff’s.” At 
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Common Law the plaintiff was bound to prove the 
fact of signing the note. Is it not Common Law 
the same where the defendant seeks to establish a 
debt against the plaintiff? An indorsement must be 
shewn, and therefore proved. Suppose the detend- 
ant finds a note of the plaintiff, and preduces it as 
off-set—he can prove the hand-writing of the note, 
but he cannot the indorsement. Now must the plain- 
tiff prove that he did not assign, or must the defend- 
ant shew his right to the off-set? Without the sta- 
tute, assignment must be proved as any other fact. 
The only point is then, is the case within the equity 
of the statute. It says “when any suit shall be insti- 
tuted :” “suit” is used. Here no suit is brought by 
the defendant. It says “defendant” shall deny: this 
is not plaintiff.. If the note must be proved why not 
the assignmeut also? It depends on the same principle. 
There must be Ist a liability in the defendant, 2nd 
a titlein the plaintiff. Both must be shewn by any 
one seeking to asserta right in acourt of law against 
another. Here the party shows a liability but, no 
right. 

In many instances a note may come improperly 
into a man’s possession. Suppose another claim on 
the same note? Would this record be good evidence? 
The other might prove ita forgery. 


Thorington, contra. 

A set-off is precisely and exactly a cross action, and 
- must be determined on the same ground. Both par- 
ties are in Court, one comes in by writ, and the other 
by plea. The statute requires a denial, as being of 
the more convenient practice. The possession of the 
note, and the indorsement on it, are sufficient prima 
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facie evidence. The statute was not made for the 
sole benefit of the plaintiff, and the probabilities are 
against the forgery of indorsements. 


Goldthwaite, in reply —How could we disprove 
the indorsement? Assignor might be dead; but the 
great injury here, would result to the foreign suitor. 
Craving oyer might be avoided by alleging it. was 
lost, and the party is called upon to prove a negative. 
A paper is produced and read to the jury—it-is 1m- 
possible to rebut it. Suppose many witnesses called 
to prove that the indorsement is not in the hand wri- 
ting of the assignor—it is rejected, because if within 
t'e statute, it must be denied by the party on oath. 

In assumpsit, on general issue, plaintiff is called 
upon to prove that issue, and it is as well his own ti- 
tle, as defendant’s liability. The plaintiff avers both 
and. must prove both. 


CoL.ier, J.—On the trial in the Circuit Court, the 
defendant pleaded as a set-off, several notes made by 
the plaintiff, of which he claimed to be the proprietor 
or assignee. _ He proved the plaintiffs signature, but 
failed to: prove the assigument. The presiding Judge 
permitted them to go in evidence without such proof; 
whereupon, the plaintiff excepted, and the only ques- 
tion for revision, arises out of this exception. 

The 37th section of “an act to regulate the pro- 
ceedings in the Courts of Law and Equity in this 
State” passed Dec. 14, 1519." enacts, that where any j40"" Dig 
suit shall be instituted on an assigned bond, the 
plaintiff shall not be put upon proof of the assignment 
or assignments, unless the defendant shall annex to 
his plea an affidavit, or make oath in open Court 
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that he verily believes that some one or more of such 
assignments are forged.” This provision is applica- 
ble alone to defendants, and there are certainly rea- 
sons why it should not be extended in its operation to 
plaintiffs. The case supposed in argument, of the 
plea of an assigned bond asa set-off, where a non-resi- 
dent plaintiff is suing, offers a strong reason against 
its extension. The absence of the plaintiff from the 
State would render it extremely difficult and incon- 
venient to meet such a plea by adenial of the assign- 
ments, if an oath was required. The situation of the 
defendant is very different—he is present’and can 
lend his aid so far as necessary to his defencé. 


We do not feel ourselves called on to enter so ex- 
tensively into the consideration of this case, as if it 


were entirely res integra. This Court in Parkes & . 


Burke vs. Greening, have determined that the statute 


‘Minor’sR. which requires a plea of non est factum to be verified 


by affidavit, applying in terms to defendants, will not 
be extended by construction to plaintiffs, and that 
they:may be permitted to reply non est factum with- 
outoath. Thisdecision is considered as conclusive, in 
principle, of the case before us. 


~ With regard to the question, whether the posses- 
sion of the notes by the defendant was presumptive 
evidence that they were assigned to him, it need on- 
ly be remarked that at common law, ‘that circum- 
stance did not dispense with proof of the assignment. 


Let the judgment be reversed, and the cause re- 
manded. 


‘Taytor, J.—The single question in this case is, 
whether or not, if an assigned note be pleaded as an 











off-se 
the a 
oath. 
37th 
regu 
Equ 
ing 1 
by a 
of ar 
ry fc 
men 
ants 
men 
deie 
or 1 
oath 


filin 


Ger 
Wai 
edy 
It hi 
ven 
é&c. 
cou 
sigt 
Del 
of a 
of t 
stit 
duc 
ins! 
wil 
is | 








JULY TERM, 1831 


CASS US. NORTHROP. 











off-set by an assignee, it devolves upon him to prove 
the assignment when it has not been denied upon 
oath. ‘Ihis question involves the construction of the 
37th section of the act of 1819, entitled “an act to 
regulate the proceedings in the Courts of Law and 
Equity in this State ;” which section is in the follow- 
ing words, viz: “when any suit shall be instituted, 
by any person or persons, as assignee or assignees 
of any bond or other writing, it shall not be necessa- 
ry for the plaintiff or plaintiffs to prove the assign- 
ment or assignments, unless the defendant or defend- 
ants shal] annex to the plea, denying such assign- 
ment or assignments, an affidavit stating that such 
deiendant or defendants verily believe, that some one 
or more of such assignments was forged, or make 
oath to the same effect in open Court, at the time of 
filing such plea.” 

It may be well to enquire what the object of the 
General Assembly was in enacting this statute ? 
Was it to favor and benefit plaintiffs only, or to rem- 
edy that which was considered a general mischief? 
It had been found to produce great delay and ineon- 
venience in many instances, particularly when notes 
&c. were assigned at a considerable distance .from the 
county in which the payor, &c. resided, for the as- 
signee to. be compelled to prove the assignment. 
Delays were produced in obtaining evidence to a fact 
of a more positive character, of which the possession 
of the instrument with the endorsement on it, con- 
stituted prima facie proof. It was this which in- 
duced the statute. The assignee is the holder of an 
instrument, which is regularly endorsed to him ; it 
will therefore result, as the legal presumption, that it 
is his property, and he shall not be put upon the 
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proof of this fact, until that presumption is rebutted 
by the oath of the maker. 

Now I would ask if this is not as much the situa- 
tion of the holder when he fills the character of de- 
fendant, as of plaintiff? When an assigned note is 
produced by ‘he defendant as an off-set, does not the 
possession of an endorsement on the instrument 
equally prove the right to be in the defendant, as 
the same circumstances would, that it was in the 
plaintiff ; and may it not be equally inconvenient from 
distance, &c. for the defendant to prove the assign- 
ment, that it would be for the plaintiff todo it? I, 
therefore, conclude that this case was within the mis- 
chief intended to be remedied ; but when a defendant 
pleads an off-set he may be considered at least as a 
quasi plaintiff, and therefore, (if the verbiage used by 
the General Assembly, and not the plain intention is 
to govern,) as coming within the words of the statute. 
The plaintiff files his declaration, stating a cause of 
action against the defendant, which by the rules of 
law he is bound to prove; the defendant does not deny 
this, but pleads, that he as assignee, holds the note 
of the plaintiff. No investigation of the plaintiff’s 
demand is now necessary—that is admitted : it is ad- 
mitted that ke has a cause of action against the de- 
fendant which cannot be resisted, but the defendant 
brings forward a cause of action against him which 
now is the matter to be tried. The plea is in sub- 
stance a declaration. Except the mere formal com- 
mencement and conclusion, it is in all respects in the 
style of a declaration, and the counsel has justly said 
that this defence is in the nature of a cross action. 

The reasons which have been urged by the coun- 
sel for the plaintiff in error, against the construction 
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which I give to the statute, are all equally applicable 
to every assignee whether he be plaintiff or defendant, 
and the former decisions of this Court, by which the 
person using a note as a set-off, is required to shew 
that the interest was in him at the institution of the 
action, prevents all danger of injury to the plaintiff 
even to the amount of the costs. 

- The decision of this case in favor of the plaintiff 
in error, would have the effect of settling the con- 
struction of the 3d section of the act of 1811, enti- 
tled “an act regulating judicial proceedings in cer- 
tain cases, and for other purposes, in a manner to 
which 1 could never agree. By that section it is 
enacted, “that whenever any suit shall be commen- 
ced in any of the courts of this territory, having ju- 
risdiction thereof, founded on any writing, wheth- 
er the same be under seal or not, the Court before 
whom the same is depending shall receive such 
writing as evidence of the debt or duty for which 
it was given; and it shall not be lawful for the de- 
fendant or defendants in any such suit to deny the 
execution of such writing, unless it be by plea, :sup- 
ported by the affidavit of the party putting in such 
plea.” 

In the section last cited, the same terms are used 
to convey the meaning of the General Assembly 
which we find in the clause under consideration ; and 
it does appear to me that to exclude defendants 
pleading a-set-off from the benefit of this section would 
be introducing a confusion in the practice of our 
Courts which ought not to be tolerated. 

The case of Parks § Burke vs. Greening, has 
been relied upon by the plaintiff in error. In that 
case a construction is given to the 33d section of the 
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act of 1807, entitled “an act establishing Superior 
Courts, and declaring the powers of the ‘Territorial 
Judges.” . The section is in the followine words 
“The defendant in any case, may plead as many 
several matters as he may judge necessary to his de- 
fence: Provided, he be not admitted to plead and 
demur tothe whole: end provided also, that no plea 
of non est factum shall be admitted to be pleaded, 
but when accompanied with an affidavit of its truth.” 
The defendant pleaded a release; to which the plain- 
tiffs replied non est factum ; the defendant demurred 
to the replication, because it was not verified by the 
affidavit of the plaintiffs This Court overruled the 
demurrer, and determined that the replication was 
sufficient. Admitting the correctness of that deci- 
sion; } do not think it should have an influence in 
this case. - The change of the Common Law in the 
mode of pleading 7:02 est facfum, is made by a pro- 
viso. ‘lo ascertain the intention of the General As- 
sembly, and give a correct construction to the provi- 
so, we must look to the other parts of the section, as 
a proviso is usually a restriction upon, or explanation 
of the enactment which precedes it. In this instance 
the enactiment was intended to extend an additional 
privilege to defendants, viz: that of filing a multipli- 
city of pleas: this privilege, however, by the provisos, 
is to be exercised under certain restrictions. First, 
the defendant is not to plead and demur to the whole: 
second,. when he files the plea of nov est factum, he 
he must make affidavit of its truth. 

An additional duty is imposed upon defendants, 
and oné which is righteous in itself, by way of equis 
valent, as.it.were, for the great benefit afforded to 
them. And this appears to be the view taken of the 
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statute by the Court in the case of Parks & 
Burke vs. Greening. ‘They say “the previous part 
of the section authorises the defendant to plead as 
many several matters as he may judge necessary, &c. 
If the intention of the Legislature is to be collected 
from the whole section taken together, they intend- 
ed to include defendants only, and extend to them 
the privilege of pleading several pleas—a privilege 
unknown to the Common Law. But this privilege 
is under the restrictions contained in the two provi- 
sos in the concluding part of the section. That these 
provisos relate to the preceding part, and depend on 
it for their true import and meaning, there is no 
doubt.” It is true that the Court proceeded to strength- 
en the opinion by dwelling upon the word “de- 
fendant,”’ as used in the section; but the part of the 
Opinion which has been recited, is of itself sufficient 
to sustain the decision. But in the case at bar, it 
was a mischief which the statute was intended to 
remedy—a mischief extending alike to plaintiffs and 
defendants: and shall we defeat the intention of the 
framers of the law, when it is completely in our 
power to give it full effect? The act is of a highly 
remedial character, and every rule requires that it 
should receive a liberal construction. 

It has been urged in argument, however, that 
great injury and inconvenience might result to suitors 
by extending the provisions of this statute to plain- 
tiffs as well as defendants—that non-resident creditors 
in prosecuting suits against citizens, would be met 
by their notes, pleaded as offsets which had been 
surreptitiously obtained, or that it would become 
customary to plead such assigned note, and that it 
was lost : that in either instance, they would be _un- 

15 


97 . 








98 


CASES DETERMINED 


CASS US. NORTHROP. 








able to deny the assignments on oath, although by 
a dozen witnesses they might, if the note were exhi- 
ted, be able to disprove them. Were this to be 
apprehended, it would have no effect on my decision. 
Our laws were made for the benefit of our own citi- 
zens, and a casual inconvenience to others is not to 
restrict their operation. But these inconveniences 
are all ideal. It cannot happen that the notes of 
plaintiffs will be so often exposed to the cupidity of 
defendants, particularly when the parties reside in 
different States, as to authorise such an apprehen- 
sion to weigh to the amount of a feather. A non- 
resident will have his agent here, when he is suing 
for his debt, and if a dozen men, or one man, can 
disprove an assignment on a note pleaded against him 
as an offset, the agent could honestly take the oath 
required by the statute. As to pleading a lost as- 
signed note, I can perceive no difference whether the 
lost note be assigned or not ; and when it is recollec- 
ted that the defendant is bound to prove that the note 
was his property, before the suit was instituted 
against him, to enable him to use it as an offset; all 
these difficulties will vanish at once. 

It is my opinion that the judgment should be af- 
firmed. 
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HARDWICK cersus ROBINSON & WIFE. 


Where A paid to B a sum of moncy to be vested in personal property for the 
use of B's child, and B, instead of purchasing property, set apart a portion 
of his own, with the consent and approbation of A; B considered as the 
Trustee of his child, and the possession deemed good, so as to vest in the 
child a title against either A or B’s subsequent acts. 


‘This was an action of trover, in Blount Circuit 
Court, to recover the value of a slave, brought by 
Robinson & wife, against Mary Hardwick, the wife 
of George Hardwick, deceased. Nancy Barron, the 
sister of Hardwick, had deposited with him five hun- 
dred dollars, to be placed at interest ; or to purchase 
a negro, for the use of his daughter Kesiah, now the 
wife of Cornelius Robinson. Afterwards, on Hard- 
wick saying that he had no money with which to 
effect the purposes of the trust, it was agreed that a 
slave named Peggy, now in contest, should, in con- 
sideration of the money received by him, be given to 
his daughter. Hardwick, in pursuance of his agree- 
ment, made a formal delivery of the slave to his 
daughter, ayd held her in possession twelve or-fifteen 
years, and urtil he died. Mary Hardwick retaining 
the possession of the slave, the present action was 
brought for her recovery. On the above facts, the 
Court charged the jury, that if they believed Nancy 
Barron paid to Hardwick a valuable consideration 
for the slave, for the use of the plaintiff’s wife, that 
the purchase vested the right of possession in her, 
wud that the right of property followed the purchase. 
On this charee of the Court, there was a verdict for 
the plaintiffs, and the same being excepted to, was 


assigned as error. 
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SaFFoLp, J.—This action was trover, brought in 
the Circuit Court, by the defendants, in error, 
against the present plaintiff, to recover the value ofa 
negro woman and her child, in which plaintiff effec- 
ted a recovery ; to reverse which this writ of error is 
prosecuted. 

The exceptions to the sufficiency or legality of the 
recovery arise out of exceptions taken on the trial. 
From these, it appears that Nancy Barron, the sister 
of George Hardwick, loaned or deposited with him 
five hundred dollars, to be placed at interest for the 
use of his daughter Keziah, (who afterwards became 
the wife of Robinson, and is now his co-defendant in 
error,) or to purchase a negro for her: that in a sub- 
sequent conversation between said Nancy and George, 
the latter said he had not the money to place at in- 
terest, or to buy a negro, but he had one named Peg- 
gy, (now in contest,) which, if she would answer the 
purpose, he would give to said Keziah. George 


. Hardwick was the husband of Mary; he retained 


the possession of the negro twelve or fifteen years, 
until his death; having, however, pursuant to the 
agreement with his sister, and soon thereafter, deliv- 
ered the negro to his daughter Keziah. 

This being all the testimony, the Court charged 
the jury, that if they believed Nancy Barron paid 
the deceased, (under whom the defendant claimed 
not as purchaser or creditor,) a valuable considera- 
tion for the negro, for the use of the plaintiff’s wife, 
that the purchase vested the right of possession in 
the plaintiff, and the right of property followed the 
purchase. 

This charge is assigned asa ground of error. 

The fact of delivery of the property, was admitted 
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to have been proved, as expressed in the bill of ex- 
ceptions. The statute of limitations was not pleaded. 
Nor does it appear but that the deceased retained the 
negro, subsequent to the agreement, virtually as 
trustee of his daughter; and if that were material, 
it is fair to presume she was a minor, and continued 
to reside with him during all or most of the time till 
his death. Hence there was no error in the instruc- 
tions referred to. 

It is further assigned for error, that the Court re- 
fused to permit the plaintiff in error, to prove the last 
will and testament of the deceased Hardwick, under 
which she claimed the negro. 

The deceased having divested himself of the title 
by agreement, for a valuable consideration, and fully 
consummated, nad no power afterwards to impair 
this right by bequest, or other declaration of his own. 
Admitting that the rule might be different in favor of 
creditors or subsequent purchasers, in this case, itis 
shewn, that no such right was claimed; consequently 
there was no error in the rejection of the will offered 
as evidence. 

That the Court refused to permit the plaintiff in 
error to read as evidence the last will and testament 
of Nancy Barron, is also assigned as a catse of er- 
ror. 

The will offered, purports to have been executed and 
proven in the State of Georgia, and a transcript 
thereof was relied on as the evidence. It is unim- 
portant to the determination of this case, whether the 
will and probate were legally authenticated or not: 
ner does this point appear to have been particularly 
contested. ‘Ihe only material question was, had 
Nancy Barron consummated the donation by agree- 
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ment with the deceased Hardwick, for the benefit of 
his daughter. If she had not, the defendants in error 
had no right of recovery. If she had, the property 
having been delivered, and remaining out of her 
possession she had no power to retract the gift, but it 
should have been viewed as a right vested and beyond 
her control. Nor is any thing shewn respecting the 
contents of either of the wills, from which it might 
appear that they would have been material, indepen- 
dent of the objection stated. Under this view of the 
case we are of opinion, that there is no error in the 
record, and that the judgment must be affirmed 


BROWN cersus HAY & GERMANY. 


Under the act of 1806, regulating the grant of administration, to the next of kin 
ifthere be no widow ; the father is entitled to the administration, in prefer, 
ence to the sisters or brothers of the intestate. 


In this case, the plaintiff in error, together with 
the defendants, applied to the County Court of Mont- 
gomery county, for letters of administration on the 
estate of James Brown. Brown had died intestate, 
leaving neither widow, or child. Hay & Germany 
were the husbands of two of the sisters of Brown, and 
the plaintiff was the father. The County Court grant- 
ed the administration to the defendants in right of 
their wives, to the exclusion of the father, who took 
an appeal to the Circuit Court. The Circuit Court 
affirmed the decision of the County Court, and the 
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plaintiff on that affirmation took a writ of error, which 
brought the case here for revision. 


Goldthwaite, for Plaintiff—This depends on the 
statute of 1806—Toul. Dig. 324. The question is, 
who is entitled to the administrntion. We must ad- 
vert to the English rules for the principles of descent 
of real estate. ‘The descent as to real estates is by 
the Common Law; but personal estates descend as at 
Civil Law in the Spiritual Courts. Our statute is 
precisely the same as the English law, so far as the 
personal estate is concerned, and the same rules must 
govern. ‘Then who is next of kin? That must be 
determined by the rules of the Civil Law, for it is so 
fixed in the 15th seotion of the statute. By the rules 
of the Cornmon Law, the parties would, in this case, 
stand in precisely the same degree ; but by the Civil 
Law they stand in different degree. The father is 
first, and brother second at Civil Law, because near- 
est to propositus—2 Bl. Com. 504. The words of 
the English statute and of our own, are exactly si- 
milar—so the rules of construction. The rule is dis- 








tinctly laid down in Blackstone, and can not be 
questioned, so far as relates to administration. In 1 
Peere Wms. 40, 41, will be found an analagous case, 
similar in principles to this. 

In England, the father takes all the estate to the 
exclusion of brothers and sisters : in this country it is 
the reverse. Now although the Legislature has chang- 
ed the right of descent, they have not the right of 
administration. Whether casually or not—can this 
Court now go farther than the Legislature has gone? 
Has it power to divest a right not divested by the 


law ? 
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The right to distribution does not govern the right 
of administration—for if one followed the other, the 
law would give it to a// distributees in the same grade; 
but it gives the Court a right to select one out of 
them, and to defeat others of equal grade. 

The same doctrine is found in 1 Sa/h. 38. 

The statute does not proceed on the right to distri- 
bution, for in some cases a creditor becomes entitled 
to the administration: also a widow before all. The 
statute gives the right to the widow, when she would 
be entitled only to one-third, and the child to two- 
thirds : therefore, the Legislature never intended that 
the right to administer should follow the greatest in- 
terest. Another rule is in fact laid down—Admin- 
istration is given to those first, who, from affection, 
would most likely take care of the estate. After 
them, it is given to those most interested. Now 
who is most likely from affection to take care of the 
estate’ the father or the brother. The one is father 
to all; and brothers may disagree. The statute thus 
gives the right to the widow before the brothers. 
From her affection, she is the most interested in the 
preservation of the property—and so the father. Un- 
der this rule, the grand-father takes the right before 
the uncle or aunt. 


Lipscomse, C. J.—James Brown died intestate, 
leaving no wife or child; but left two sisters, the 
wives of the present defendants, and his father Allen 
Brown, the plaintiff. The Judge of the County 
Court granted administration to the defendants in 
right of their wives, in exclusion of the father. The 
father appealed to the Circuit Court, where the order 
of appointment, made by the Judge of the County 
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Court, was affirmed, from which judgment the case 


is brought into this Court by a writof error. The 
question to be decide 2 is one of construction, arising 
on the act of the Mississippi Territory of 1506, 


e . ns > ‘ r> 1 


force in this State. By the 20th section of this act, iTouDig 


the administration is given to the widow, if there be 
one; if not, then to the ext of kin, or some of them. 
The question turns mainly on what is meant by the 
next of kin: whether the degree is to be ascertained 
by resorting to the Canon or Civil Law rules. If 
the computation of the degrees of propinquity is to be 
made according to the Canon Law, then the father and 
his daughters would stand in an equal degree, each 
being one remove from the desceased, the terminus a 
quo of wine tates Dut according to the Civil Law 
the father, as the common ancestor of the deceased, 
and his surviving sisters, would be the propositus in 
the geneological table, and each remove in the as- 


.° 


cending and descending line would count a degree. 
Thus theascent of the sisters to Allen Brown, the 
plaintiti, aud common ancestor, is one degree: the 
descent from him to a level with the deceased bro- 
ther, would be another degree, whereas the ascent 
from the deceased to the father who claims the ad- 
ministration, is but one degree.” It is at the discre-< 


eee n of the — of the County Court, to make a se-504. 


tion from those in equal degrees, if there is no wi- 
dow, or she is from any cause passed; and the selec- 
tion of the husbands of the sisters to the exclusion of 
the father, would be no ground of reversal, if their 
Tights were equal, as they would beif the Canon Law 
rule of computing propinquity is the one contempla- 
ted by theactof 1806. But if the Civil Law rule 
is the correct one, then the father’s right is superior 
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‘Toul. Dig. 
886. 
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tohis daughter’s. In giving a construction to the 
meaning of next of kin as used in the act of 1806, if 
we were left in any degree of uncertainty as to which 
should be adopted, the Civil or Canon Law meaning 
of the term, there would be some reason in setting 
the question in favor of the Canon Law, as that rule 
would in this instance throw the administration on 
the persons entitled to the property of the deceased 
under our statute of descents. This reason would 
not always hold good, because not unfrequently the 
persons entitled to the property would not be ina 
situation from infancy or from some other cause, to 
take on themselves the administration, and in such 
cases there could perhaps be no safer depository of the 
trust, than with the common ancestor. But the 16th 
section of the same act of 1806, directs that in as- 
certaining the next of kin, it shall be according to 
the rule of the Civil Law." 

The Legislature then having explained in what 
manner the next of kin shall be computed in the 
16th section, although that section relates to descents, 
we are bound to infer that the 20th, and all other 
subsequent sections, whereyer the same term occurs, 
should be subjected to the same rule. 

We are therefore brought to the conclusion, that 
the father’s right to the administration should have 
been preferred to the sisters’, and that the judgments 
of the County and Circuit Courts must be reversed. 
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SMITH versus PETTUS, et al 


it is competent for Courts of Chancery to relieve a purchaser of real estate 
from payment of the purchase money, where the vendor cannot effect a title. 

The inability of a vendor, through insolvency, to make titles to real estate sold 
by him, isa sufficient ground for the interposition of equity to prevent such 
vendor from enforcing the payment of the purchase money, until such disa- 
bility is removed. 

And where a note has been given by the vendee for the purchase money, equi- 
ty will interpose against its recovery, even in the hands of an assignee, if the 
equitable defence would have availed against the payee. 

The purthaser of real estate, has the right to discharge liens, and remove disa- 
bilities upon such estate, in order to obtain and perfect a title to himself. 


This was a bill 1 Chancery, filed in Lawrence 
Circuit Court, to enjoin a judgmentat law. The bill 
showed, that in 1819, the complainant purchased of 
William Pettus, a part of two lots of land, lying in the 
town of Courtland, in Lawrence county; that said 
Pettus, being indebted to the Commissioners of that 
town, for the said and other lots, it was agreed, that 
complainant should pay to them the sum of twenty 
three hundred and sixty-six dollars, and sixty-six 
cents, (the amount ‘contracted to be paid.) A ma- 
jority of the commissioners not being present to car- 
ry the arrangement into effect, the complainant exe- 
cuted to Pettus his notes for the said amount, paya- 
ble in three instalments; that Pettus was to retain 
said notes until the Commissioners could meet, and 
in the ‘meantime to execute a bond for titles; that 
subsequently, complainant received possession of the 
lots, and that Pettus’ bond for titles, had been lost. 
The bill alleged that afterwards, complainant gave 
notice to Pettus of his readiness to complete the con- 
tract and to take up the notes of Pettus in the hands 
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of said Commissioners; but that Pettus insisted on 
being paid himself the amount of the first payment ; 
that thereupon complainant applied to the Commis- 
sioners, and took up and credited Pettus’s notes to 
the entire amount of his contract, of which Pettus had 
then notice; that Pettus, in violation of his agree- 
ment, assigned one of complainant’s notes to one 
Anderson, who obtained a judgment at law on the 
same, against complainant ; and that Pettus had left 
the State and was insolvent. ‘To enjoin this judg- 
ment the bill was filed. 

The answer of Anderson alleged, that he received 
the note in good faith, and without notice that any 
defence would be set up to its recovery, and relied 
on his judgment at law. 

The Commissioners in their answer, admitied the 
insolvency of Pettus, and that complainant had taken 
up the notes of Pettus, as charged in the bill. 

The complainant afterwards filed a supplemental 
bill making William and Samuel Cruse defendants, 
charging that Pettus had assigned to them, another 
of his notes on which judgment had been obtained. 
The injunction thus prayed having been granted, the 
Cruses answered, and denied any knowledge of the 
judgment existing in their favor, or that they had 
any interest in it ; insisting that they never purchased 
the note, and that their names had been used without 
their consent. 

The evidence taken in the case, sustained the alle- 
gations of the bill; but on a final hearing it was dis- 
missed for want of equity ; and Anderson decreed the 
benefit of his judgment. 

It was here assigned as error, that the bill was 
improperly dismissed. 
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D. Smith, for plaintiff—In this case it will be im- 
portant to enquire, ifthe assignee has the same rights 
as the assignor. 

If the note is tainted with fraud, the defence is 
good against theassignee. ‘To support this position 
I cite 2 Johns. C. I. 443. The assignee of a chose 
in action, takes the note subject to the equity of the 
assignor. 

The second reason against the recovery, 1s, that 
the complainant had the right to discharge the debt, 
and demand the title—and charge the amount to his 
obligation. —5 Am. Dig. 521. A vendor has a lien 
for purchase money against the purchaser, where 
there is notice that the terms of purchase are not 
complied with—See 7 Cranch 48, as to notice and 


poe. 

In this case the party had full notice— Welsh vs. 
Watkins, 1 ‘ian ood’s R. 369. 

5 Lnttell’s R. 8.—In this case the relief granted 


was the same, as here contended for by us.. There 
the relief sought was against the assignee. 

As to the right of a purchaser of real estate to pay 
off claims or incumbrances against it, and charge his 
vendor with it, see Swgden on Vendors 347, 353. 

It does not appear that there was any covenant 
against incumbrances in our case. 

The party gets no benefit from his contract, and 
the insolvency of Pettus is the ground mainly relied 
on—l1l Ves. sen. 88—5 Am. Dig. 101—5 Cranch 322 
—6 Har. & Johns. 534. Equity will make that par- 
ty immediately liable, who is remotely so at law. 

The commissioners are parties in this cause, and the 
the prayer is to compel them to receive payment, and 
make title. Here the complainant is ultimately re- 
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sponsible, so equity should make him immediately 
so.—7 Johns. Rep. 358—4 Mass. Rep. 627. A dis- 
tinction is taken on the point of extinguishing incum- 
brances, in Johnson’s Chancery Reports, as to where 
the one having the incumbrance will never assert it: 
but that is not the case here. The incumbrance was 
not a dormant title, but a legal right. In fact it was 
not necessary for the parties even to resort to law.— 
17-Mass. Rep. 586. 

Anderson was a purchaser with notice, and sub- 
ject to the same equity with Pettus. They stand in 


the same condition.---1 Munf. 38. Notice binds, if 


received before conveyance is executed. 

The complainant had no defence at law, as the 
notes fell due at different times, and there could have 
been no redress until all were paid. The Court will 
perceive, that there were a series of notes. Some 
were not due till after possession was obtained, by 
the complainant, of the land. It was different from 
Christian vs. Scott—1 Stewart, 490. “There, there 
was benefit—2 Wheaton, 13, is the same: but here 
the covenants are independent. ‘The money was to 
be paid before the title was demandable —Hayner v. 
Bank of Columbia, in Peters’ Reports, had as strong 
grounds of defence, as this case: but there it was 
held to be no defence at law. 

See Tennessee Reports, 39—where the covenants 
were independent, and one party was insolvent—the 
other party was relieved from the effect of the inde- 
pendency of the covenant, on account of the other’s 
insolvency. 

In principle, there is no distinction between ven- 
dors coming into equity with bad title, where title has 
failed ; or when it certainly will fail—and yet insist- 
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ing for specific performance. It is unconsciencious 
to receive money, where there is certainly no title— 
1 Tenn. Rep. 258. 

In our case it is clear Pettus had no title beneficial 
to us.—3 Brdb’s Rep. 342—3 Marsh. 274, 469. 

The principle is settled, that a vendee is not com- 
pelled to receive a bad title. ‘Though good as for 
part, he is not bound to complete payment. 

Any resort whatever to Pettus would be futile: 
his insolvency is absolute-——Avery vs. Brownlee—1 
Marshall, 240. 

An authority in 4 Cranch, 137, is especially relied 
on by us in this case, as it is strong, and very much 
in point—1 Wheat. 179, 195—5 Munford, 297, note— 
as to who must show the defect, or goodness of title. 
In 3 Munford, 68, will be found an authority, if it be 
said that party knew of the incumbrance. It is im- 
material—he is still entitled to relief in equity. As 
to purchaser and defect of title, see 2 Randolph, 131, 
and 4 Dessaussure’s Rep. 126. 

As to relief against the purchase money in equity, 
and as to the extent of adverse title, see 2 Johns. Ch. 
Rep. 547, 548. If doubtful or dormant, no relief to 
purchaser in equity. 

Here, there was no title except in the commission- 
ers; and their title is a legal one, and one they can 
exert without the aid cither of a Court of Law or 


Equity. 


Hutchison, contra.—The argument of counsel, on 
the other side, has taken too wide arange I call the 
attention of the Court to the bill. All authorities 
sustain the position, that there must be allegations in 
the bill fo sustain the relief sought. The gravamen 
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of the bill, is the parol agreement as to the temporary, 


arrangement. A title bond was aiterwards to be gini® 


ven. s 
The bill seeks to throw Anderson in the shade. 
It contains no allegations to authorise any of the re- 
medies sought, and embraced by the numerous au- 
thorities cited : authorities, good perhaps in them- 
-Selves, but not embraced here. I will not reply in 
detail to the authorities cited, for they are inapplica- 
ble. What is truly in controversy in this cause? 
The main fact relied on was the parol agreement, and 
refusal to comply ; and that Smith afterwards went 
and made himself responsible for the whole debt, to 
the commissioners. Anderson had no notice of it. 
What had Smith done previously? When sued, he 
sets up this parol agreement as a defence. The same 
facts were pleaded at law, as were afterwards relied 
on, in equity. See the special plea. Smith was 
fully apprised of all the facts now relied on in argu 
ment, for they are pleaded. In argument, Pettus’ 
inability, insolvency, and absconding, are insisted 

upon. 

This, sets up all the material parts of the former 
defence. ‘The absconding occurred in 1822. Smith 
from the year 1819, to that time, making no effort 
whatever to obtain indemnity on account of Pettus’ 
incompetency, Nothing done by Smith till sued:. 
and even then he does not allegé Pettus’ inability 
It is not thought of—never averred asa ground of re- 
lief. We intended making the point, that the parol 
agreement could not be enforced at all, either at law 
or in equity—that it could never be set up except 
through the opposite party. We would have insist- 
ed on this position in reference to this case, but the 
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range taken in argument, and the authorities cited, 


¥@ dispenses with it, and induces us to rely on another 


feature of the case. 

Pettus’s inability is relied on, and they have assu- 
med that Anderson stands in the shoes of Pettus, as 
regards Smith. ‘They insist that the assignee is enti- 
tled toall the equity, &c. We need not attempt to 
controvert this principle, for it affords no aid for the 
reversal. ‘The question recurs, whether if any equi- 
ty did arise, it was ever asserted or sought to be 
enforced. 

The parol agreement is the only equity charged 
in the bill. Smith became responsible of his own 
accord. What course should Smith have pursued ? 
Pettus lived in the same county with Smith. Sup- 
pose Pettus entirely insolvent, or unable to procure 
a title: from the Commissioners /—Smith should have 
filed his bill, setting forth that ground. Pettus, how- 
ever, is suffered to remain a long time, then this bill 
is set up, and the same inabili ty of Pettus i is urged. 

The ground assumed in argument is not sustain- 
ed by the bill, or the record. ‘The proper averments 
are notmade. Improper grounds are taken by the 
bill, till Pettus absconds. Smith assumed to pay the 
amount due to ihe company, without ever consulting 
Anderson. He voluntarily ree the full amount 
without giving any notice whatev. 

A great variety of authorities are naa but I feel 
satisfied j they dv not apply. 

So far as the transaction existed between Smith 

and Pettus, the case might possibly be sustained; 
but it- cannot be done, after the note passed for a val- 
uable consideration io Anderson as assignee. The 
suit was pending by Anderson against Smith. 
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This was surely notice of the transfer of the note. 
Smith-must have known of Pettus’s’ inability, and 
he should have filed his bill against all, so as to have 
the matter determined so soon:as known or discover- 
ed. Now after Smith, by futile defences, has de- 
layed the case so long, until Pettus is gone, will the 
Court entertain his bill for relief? particularly when 
so long negligent of his rights, if he possessed any— 
and when his bill contains no averments to sustain it? 
And now especially to the injury of Anderson, an 
innocent assignee ? 


Goldthwatte, (same side)—What equity is appa- 
rent on the face of the bill? If there is no equity, 
there can be no decree. 

The equity shewn must be from failure of consid- 
eration, partial or total, or an existing demand, as an 
offset. The equity must be for one of these causes: 
it can be for'no other. The agreement in this case 
was to purchase “rights” of Pettus—there was no 
pretence of a sale of title. But Smith alleges a pa- 
rol agreement besides. This presents two features 
of the case. The bill alleges the parol agreement to 
have been the contract. N o parol agreement. can 
vary a written contract. Smith relies on a parol 
contract, and cannot in any way have the benefit of 
it. It is not the same agreement—they differ, and 
the written one must prevail_— Sugden on Vendors 
92. Ina note in Sugden, the principle is sustained 
in many cases in England and America. Then if 
there was a-written contract, as appears by his own 
shewing, how can the party vary it? What equity, 
then, does arise? Smith contracts not for the title, 
but for Pettus’s right; and there is a great distinc- 
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tion in this. I admit that if land was sold, towhich 
there is no title, it is different ; but there the ground 
is a legal fraud, and a remedy is given. The ground 
must then arise. either from failure of consideration, 
or from a valid off-set at the time of the transfer. 
What are the rights an assignee acquires? and at 
what time do they attach? It never has been deci- 
ded any where, that the rights against an assignee, 
are the same in all respects as against the assignor. 
Our statute extends only to cases where the off-sets 
exist before assignment. The party here cannot un- 
der the statute, or in any other way, go beyond the 
time.of assignment: the right. must attach and be 
fixed at the time of assignment. In this case the re- 


‘spective liabilities were ‘fixed on the 20th of January 


1820. What rights or off-sets had Smith at that 
time’? Had he then suffered, or could he have suf- 
fered’? Does he set out in the bill that he had any 
off-set or right against Pettus at that time? No. 
The payment was made to the Commissioners -in 
October 1821—twenty-one months after the action 
was, comimenced by the assignee. We must see 
when the rights attached. 

Suppose one buys a conveyance of a right, to ac- 
crue twenty years hence, and twenty annual notes 
be given ; could -payment ever be stopped, or nego- 
tiability be restrainéd,.because at the end of twenty 
years the other party might fail? Is there any pro- 
cess of law or of equity that could restrain the nego- 
tiability of the notes? Ifa bill was filed in such a 
case, a Court of Chancery would say, you should 
have looked to this before. It is your contract— 
you stipulated for such a contingent right. How 
much stronger is the case, where there is an mno- 
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cent purchaser. Whatever rights pass at the time 
of-assignment, are fixed and cannot be affected by 
any thing subsequently to happen.—9 Johns. R. 126. 
And this particularly, where it is the very thing the 
party has contracted for. ‘The case I cite is very 
similar to the present one. Here the complainant 
does not shew that he ever paid any thing to Pettus. 
There the Court said, the covenants are independent 
—that it is to be presumed that when the time rolls 
round the party would comply with this contract ; 
that at all events they would say caveat emptor. Wh 
did he not require security? Why take his bond 
without additional security? The Court will say so 
because the party says so by his contract. 

In 20 Johns. R. 15, there is a much stronger case 
than the one before us. There the deed was to be 
executed on first payment, and’ before the time, the 
party assignéd the instrument, and became entirely 
unable to comply. There it was decided, that the 
covenants were independent. When this case is in- 
vestigated, it will be found that the party could not 
convey—he had -previously conveyed. It was.appa- 
rent the title was gone. But the ground of decision 
was, that the time had not rolled round, and it did 
not appear, nor could it appear, but that at the expi- 
ration of the time limited by the contract, the party 
might get a title. 

Here Smith could not say when the assignment 


‘was made ; that at the expiration of the time Pettus 
-would not comply. Cana bill be filed, alleging that 


three or four years hence a contract will not be com- 
plied with? A Court of Equity cannot make a new 
contract for a party—if he has made a bad contract, 
he must abide by it. If the ground then insisted on 
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here is the RG it fails: it is merely a contract 
to perform an act in future. Al] the authorities on 
the other side rest on covenants against incumbran- 
ces. Could I not contract to pay one thousand dol- 
lars in stock at a future day? If I had no stock at 
this:time, would the party be authorised to fly off, 
and demand security of me, when he never thought 
of it at the time of contracting’? Are we restricted 
to contract only for what we absolutely own? 

Here Smith agrees to risk Pettus for three years ; 
and the question is, what off-set had he when the 
note was assigned, or what discount, cr failure was 
there then ? Nothing was then in existence to de- 
feat the note, and it was payable before the other 
party was to be called upon to, perform : therefore it 
could not fail, and Smith had agreed he would pay 
before he knew oe Pettus would fail or not. 
Suppose, as Anderson says, that after the transfer to 
him, he went and demanded payment? Was any 
defence set up—could any be set up? Was any 
payment then made? If payment to the Commis- 
sioners had been made, under the contract with Pet- 
tus, before the assignment to Anderson, it would 
have been good ; but if that payment was made after 
notice of the assignment, it was made of the party’s 
own wrong, and he cannot now avail himself of it. 
Besides, that point would have been pleadable at law, 
and would have been good there. We see that the 
case was litigated at law, and a judgment rendered 
against the oomplainant. So if the ground of de- 
fences Is payment, was it not a good defence at law ? 
If there h: id been any contract between Smith and 
Pettus, that Smith should pay to the Commissioners, 
and he had so pai: Smith | having no notice of the 
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assignment—the deience would have been good. But 
the judgment at law concludes this matter. After 
delaying two years, Smith applies to chancery, and 
alleges his contract with Pettus. Why did he not 
inform. Anderson, so that he might procure redress 
from Pettus? He who seeks equity must do equity; 
and if Smith has lost his recourse, he must suffer— 
for it was through his fault and neglect. 

As to insolvency, it is not pretended that Pettus 
became insolvent before 1822—the contract was to 
be performed in 1819 or 1820. If Smith had com- 
plied in time, how could he have known of a failure ? 
How,.could Anderson, while he held the note, take 
redress against Pettus? How can there be an off-set 
urged which is to happen after the time when, by 
his contract, a party is to pay? Smith, when he 
took the: bond for title, knew there was an-outstand- 
ing title. He took the bond payable at a future time, 
and relied on it for his title. If he doubted Pettus, 
why did he not require surety? He cannot now ap- 
ply. to chancery, and say he was mistaken as to Pet- 
tus’s insolvency. Suppose Smith had. heard that 
Pettus intended to transfer the note, could he have 
prevented him, and restrained its negotiability ? 

Whatever equity exists in the bill is destroyed by 
the answer. ‘The same Cefence now relied on, was 
insisted on in the Court of Law; and the complain- 
ant, after trying law, now seeks equity, and that, af- 
ter he has been the ineans of destroying Anderson’s 
rights. Wherea party has made or could have made 
his defence at law, no relief can be obtained in equi- 


ty. A Court of Chancery cannot revise an error at 
law : the writ of error at law was the remedy. 
The ease in 2 Johas. C..R. 443, with one limita- 
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tion, is good ; but our statute limits the defence to 
sets-off existing at the time of the transfer. 

The complainant contends, that he could remove 
incumbrances. ‘The authorities do not sustain the 
position—they sustain it only where a covenant zm 
presenti is made against incumbrances, but not as 
to future incumbrances. A covenant against future 
incumbrances, gives no present action of , covenant, 
nor any right to buy them, till the the time elapses. 
The case in 7 Cranch 48, does not deny this—it is 
merely dicta, and does not apply to the point in 
question. 

We admit that Smith had full notice of outstand- 
ing title, but it is immaterial, and the knowledge is 
the worse for him—he should have guarded by sure- 
ty. 
The case from Haywood 367, is contrary to the 
law as now received. But I deny the right to go so 
far as there contended for. Admit, however, the 
case to be good law—it was a case of gross fraud, an 
attempt to sell that which had no existence ; and the 
fact that the notes were not not negotiable, makes it 
a different case. In point of turpitude there is no 
similarity ; and another defence here raised, was not 
there—the right to defend at law. There was no 
decision in the case cited on that point, or the result 
would have been different. 

The case from Littell 8, does not resemble ours. 
We have none of the facts on which it was decided. 

The principle contended for in Sugden 347, does 
not support the other side, but it shows a position for 
us. ‘The incumbrance was known to Smith—it was 
contingent and known to be so—-yet he chose his 
own remedy against the contingency. 
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The case from Vesey, sen. has no application. 
The principle that a Court of Equity will not com- 
pel specific performance, where the title is doubtful, 
is admitted ; but if the party had notice of defects, 
he can ask no relief. 

The cases from 4 and 17 Mass. R. and from 7 
Johns. R. 358, were actions of covenant on clauses 
in the deed, to secure against incumbrances, and all 
in present?, not m futuro. But suppose the cove- 
nant had been to convey ata future period, would the 
action have been sustainable in presenti? 'To be sure 
not. A covenant todo a thing ata future day, does 
net operate till that day arrives. 


Another, point insisted on was, that the party had 
no defence at law, because the note sued on was one 
ofa series. Admit this---he had none in equity ei- 
ther--he cannot change his contract. Could he pray 
a delay of twenty years from the first note due, till 
the last, because the party might be then insolvent? 


. In the case cited from 1 Tenn. R. 39, the decree 
was that an account should be taken, and that-the 
insolvent party should have the benefit of his con- 
tract. The Court there refuses to make law for the 
parties. Here if the suit was by Pettus, the right 
to off-set would be good at law, and might be assert- 
ed in equity if insolvency accrued, no third party 
being.concerned. ‘The,case from. page 258, is not 
relevant---it is between the parties themselves, and 
was a case of abominable fraud. Here there is no 
fraud pretended. 


Soin 3 Bibb 342, the case was between the origi- 
nal parties. It was not the same question. The 
question would have been, if assigned, was the off- 
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set existing atthe time of thetransfer? This is the 
grand distinction governing the cases. 

The ease in 3 Munford is good law; but there is 
a marked distinction as to the case here presented. 
There, there was an actual existing covenant against 
incumbrances at the time. Again, there the as- 
signee had notice, and there was no [or very trifling] 
consideration given. 

The case in 2 Johns. C. R. 547 and 548, was un- 
der particular circumstances, and as admitted was an 
exception to the general rule. 

Here Smith has never been disturbed from his 
possession, and for aught that appears, Pettus may 
become, or may now be able to make the title. 

The right of Sinith at law is gone, and he has no 
paramount equity to ours. 

The case in Freeman's Reporis sustains a princi- 
ple for us. We say there is no fraud alleged here. 


Ormond, in conclusion—The counsels’ whole ar- 
gument is founded on a wrong foundation. They 
consider this paper negotiable. Since our statute of 
1812, there is no negotiable paper, except, perhaps, 
cotton receipts. 

It is insisted that a party must have a good de- 
fence at the time of the assignment. I tliink that by 
a reference to the statute, it will be found otherwise. 
In England, when a bond is assigned, (or assigned at 
Common Law,) and equity is called upon to give it 
effect, they say the assignee takes it subject to all 
equitation. Our statute is precisely to that effect. 
It is different in England, by commercial rules, as 
to negotiable paper; but our statute re-enacts the 
Common Law, atid we must take the statute for what 
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it is—2 Wash. R. 298. ‘There the Court say, it is 
a common law rule, the statute being silent, and equi- 
ty will do what it should do, independent of the 
trammels of commercial rules. Here our paper 
stands by the statute, as a bond at Common Law, as 
to the rights of the assignee. ‘This destroys the 
whole of the position taken by the other side. 

Allequity is to grow out of the contract, although 
the contingency afterwards arises. The equity is 
inherent in the contract, at the time it is made. All 
equity must spring from the foundation of the trans- 
action, and ours derives its origin from the time of 
making the contract. I can imagine no case where 
the equity of a case does not derive its source from 
its origin. It isan implied condition, and attaches 
afterwards when the circumstances transpire. Sup- 
pose the case of a mortgage of land—what is the sit- 
uation of the parties? One has a legal title, and 
one the equity of redemption. Suppose the mort- 
gaged assigned—the assignee takes it subject to the 
equity of redemption. It niust happen afterwards: 
it is burthened with the germ of that equity which 
might or might not arise.—2 Johnson’s C. R. 443. 

It has been said that Smith’s conduct is reprehen- 
sible. It is in proof that Anderson was apprised in 
February, 1820, of all the facts and circumstances 
now insisted on. ‘Then Anderson had a right of re- 
dress against Pettus: so it would apply, to say, that 
he lost by delay of Smith. Anderson could have 
demanded payment of Smith, and then sued Pettus : 
he could have collected the amount, because Pettus 
was then solvent. He had then a remedy which we 
had not. The answer shews that he could have 
then recovered of Pettus—and how can he then 
complain of neglect and delay in us? 
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The case of Stockton vs. Cook, 3 Munford, is di- 
rectly im poimt—Cook there occupies precisely the 
position that Anderson does here. Our knowledge, 
that Pettus had no title, is immaterial; we had his 
obligation for titlk—it was that we bought. We say 
we had no deience at law; we acquired the notes 
from the Commissioners too late to avail us as a set- 
off. We all agree that the parol agreement was void, 
but it had a bearing to shew that Pettus had a fraud- 
ulent intent. But suppose it was void, can a defence 
predicated on it bar a remedy in a proper forum? 

The proof shews, that soon after Pettus left the 
country, his agent annulled the contract with the 
Commissioners, and thus our case is in point. It is 
the same to annul the contract. as to convey to some 
one else. 

Pettus has not a power now to perfect a titlk— 
his bond is cancelled. 

Smith purchased the land in order to make valu- 
able improvemeits. What was he to do! The Com- 
missioners would never heve given a title until they 
were paid; for they had the fee. Our case is much 
stronger, than a case where a title was outstanding, 
doubtful and uncertain. 

The bill is properly drawn; it shews enough and 
prays relief. Under this alone we are entitled to all 
the relief the facts warrant. 

Suppose the notes not vet procured from the Com- 
misioners: this could not vary the case. If the par- 
ty wished a title, the Court would compel him to 
pay, before he could get one. Then he is in no 

vorse situation than if he had net paid at all. 
nd assignee’stand 
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Pettus would stand. Stand how he will, Anderson 
must stand or fall with him. 


Perry, J.—The complainant in this suit, and who 
is plaintiff in error, filed his bill in the Circuit Court 
of Lawrence county, in which he alleges that on the 
day of , 1819, he purchased of the defend- 
ant, Pettus, lots Nos. 87 & 88,in the town of Court- 
land, for which he agreed to give two thousand 
three hundred and sixty-six dollars and sixty-six 
cents, which sum he was to pay to the Commission- 
ers, the said Pettus being indebted to them for said 
lots. The Commissioners not being present, the ar- 
rangement could not then be made, and the com- 
plainant executed his notes payable to Pettus in three 
instalments. The first for seven hundred dollars, 
payable the 25th of December, 1819 ; the second for 
eight hundred and fifty-three dollars and thirty-three 
cents, payable the first of November, 1820; and the 
third for eight hundred and thirty-three dollars and 
thirty-three cents, payable the first of November, 
1821—which notes Pettus was to hold until the 
Commissioners could be got together, and the com- 
plaitiant substituted in the place of Pettus as their 
debtor for.the lots, and receive a title immediately 
from them. Said Pettus executed his bond to com- 
plainant te make title to said lots, which was to be 
cancelled when the arrangement should take place 
with the Commissioners, and their bond substituted 
for Pettus’s, which bond of Pettus is lost or mislaid. 
The complainant received possession of said lots in 
December, 1819, at which time he gave Pettus notice 
that he was ready to take up his [Pettus’s] notes 
executed to the Commissioners for the purchase mo- 
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ney of said lots, amounting to two thousand three 
hundred and sixty-six dollars and sixty-six cents, and 
to receive a bond from the Commissioners to make 
him a title, and to give up to him, Pettus, his bond 
for title. Pettus refused, and complainant refused 
to pay the notes, and on: the 13th day of October, 
1821, he applied to the Commissioners and lifted 
two of Pettus’s bonds for one thousand and thirty 
dollars each, dated the 29th of October, 1818, and 
payable in one year, and the other, two years after 
date, and procured for Petius a credit for three hun- 
and sixty-six dollars and sixty-six cents on another 
note held by the Commissionerxs against him, making 
the full amount agreed to be given by complainant 
for said lots, and alsothe full amount due by Pettus 
to the commissioners for said lots; that he, complainant, 
has made valuable improvements upon said lots: that 
Pettus hasassigned to C. Anderson, one of the defend- 
ants, the note for seven hundred dollars, and that a judg- 
ment at law has been obtained thereon. ‘The com- 
plainant prays an injunction of the judgment at law, 
and that the notes be cancelled and makes the pro- 
per parties defendants. Complainant also exhibits 
the notes executed by said Pettus and John PrBrod- 
nax toWiiliam H. Whitaker and others, Commission- 
ers of the town of Courtland, to secure the purchase 
money of said lots, also the receipt of the Commis- 
sioners for three hundred and six dollars and sixty- 
six cents, paid as before stated. The defendant, 
Charles Anderson, answers, that he took the note 
from Pettus for money which he had previously loan- 
ed to him, and without notice that there would 
be any objection to the payment of it; that he knew 
nothing of the parol agreement, and does not admit 
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that any such was mace 
agreement stated in the bill of complainant was cor- 
rectly made, and thet the same is correctly stated 
in the bill. ‘The defendant does not admit that com- 
plaimant in December 1819, proposed to Pettus to 
substitute himseif to the Commissioners as the payor 
for said lots, and receive their bond for title 
give up Pettus his bond for title, and 
refused. ‘The answer admits that complainant has 
taken up Pettus’s notes to the Commisrioners, and 
obtained a eredit for him, as stated in complainant's 
bill. The answer also denies the insolvency of Pet- 
tus at the time the note assigned him fell due, and up 
to the time Pettus and his security leit the country, 
which was in January 1522: the answer admits that 
Pettus was involved, but that he paid a!! executions 
up to the time of his removal, The answer theu 
avers that Pettus, at the time of the sale of satd Jots 
to complainant, and afterwards, and until he ieft this 
country, was the owner of stock in the Courtland 


a) ee 


Company toaconsiderable amount. ‘he record et 
the proceedings in the Court of law shows, that the 
note was executed on the 17th day of July. IS19, 
for seven hundred doilars, payable to Pettus on the 
first day of November thereafter, as the first payment 


for lots, numbers eighty-seven and eighty-eight, in the 
town af Courtland, and thatthe said Pettus on the 
29th day of January 1820, assioned the sare to An- 
derson. The other defend: hital 
James Perrine, John Allen, Thomes ™. Tart. and 
Bernard McKernan, the Commissioners of the town 
of Courtland, in their joint answer, state, they know 
nothing of the contract between complainant and 
Pettus ; but they admit that Petters was the purcha- 

















ser of said lots Nos. 57 and 88, as stated in complain- 
aat’s bill. They also admit that said Pettus has ab- 
sconed from this State, and left the United States, 
leaving many large debts unpaid, among others said 
debts to the respondents for said lots. ‘They also ad- 
mit that said Pettus, and his security Brodnax for 


the payment of the ] urchase money of said lots, are 
insolvent. They also admit that complainant has 
taken up said notes of Pettus and Brodnax, and exe- 


1 
ted his notes in lieu thereok, as chargedin complain- 
ant’s bill, They furthe: > that since es ab- 
sconded, Daniel Vi right, is sq. “Y lis agent, settled with 
the respondents for the purchase of all the property 
purchased by said Pet ttus of the respondents in said 
town except said lots Nos. 87 and 88, and gave up 
Pettus the 
title to the lots purchased as aforesaid, including lots 
e 


. , ay -_ _ in # oe 
the bond of the respondents to make to 


their answer, by which it appears that they bound 
themselves to make to Pettus a title in fee simple as 


al 


soon as the purchase money should be paid, the last 

instalment of which fell due 29th October, 1821. 
The complainant subsequently obtained leave and 
filed his supplemental bill, making William and 
Samuel Cruse, defendants, charging that Pettus had 
assigned toe them onc of the notes for eight hundred 
and thirty-three collars and thirty-three cents, and 
that they had obtained a judgment at law thereon, 
] 


and prayed an injunction, which was granted. The 
defendants, Cruses, answer and deny that they have 
any knowledge of the transaction. They also deny 
having any interest im the judgment; that they never 
purchase xd the note, and that the first intimation that 
they ever had of any such proceedings being in exis- 
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tence was, when the complainant’s bill and supple- 
ment were served upon them, and that their names 
had been used without their consent, privity or con- 
nivance. ‘The depositions taken in the cause prove 
substantially the allegations charged in the com- 
plainant’s bill. On the hearing in the Court below, 
the bill was dismissed for the want of equity and 
Anderson decreed to have the benefit of his judgment 
at law. It is now assigned for error that the bill 
was improperly dismissed, which brings to the con- 
sideration of this Court the right of the complainant 
to the relief sought ; or how far a Court of Chancery 
will relieve the purchaser of real estate from the pay- 
ment of the purchase money, when from subsequent 
events the vendor becomes unable to make titles, and 
also the equity between the assignee of the vendor 
who has become unable to make titles, and the pur- 
chaser, in being relieved from the payment of a note 
given for the purchase money: and thirdly—how far 
the purchaser of real estate has a right to discharge 
liens upon the property, in order to obtain titles. 

In considering the first proposition, the equity of 
the bill isimvolved ; for if a Court of Chancery is in- 
competent to relieve a purchaser from the payment 
of money agreed to be given for land, when the ven- 
dor is unable to make titles, there is no equity in the 
bill, and it was properly dismissed. ‘That Courts of 
Chancery will exercise jurisdiction in perfecting ti- 
tles to real estate, or in case that can not be done, to 
relieve the purchaser from the payment of the pur- 
chase money, is abundantly established by authority. 

The Supreme Court of Kentucky, in the case of 


*3Bibb,342 Fashback vs. Williams,’ decided, that if a vendor is 


unable to convey, if ts uncenscious in him to enforce 
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the payment of the purchase money until he is able 
to convey ; and that such an inability is good ground 
for the vendee to apply toa Court of Chancery to en- 
join the vendor from enforcing payment. The same 
principle is recognised in McKinney vs. Watts, et al; 
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o 3 Mar- 


and in page 470 of the same Book, Hamble’s hetrs vy. shall, 274- 


Hawkson’s heirs, it is decided, that the purchaser of 
lands who receives 2 bond from the vendor to make 
title, he having no title, may resort, after a great lapse 
of time, either to Law for compensation, or to Equity 
for a dissolution of the contract ; the jurisdiction is 
concurrent. 

In Marshall, 240, (Abney vs. Brownlee’s adm’r,) the 
Court held, that the insolvency of the purchaser was 
sufficient to protect the seller from his covenant to 
convey, and lay down the rule that a total inability to 
comply by the one, operated as a release of the other; 
and there is such a uniformity of decision in all the 
Books, that I deem it unnecessary to pursue them 
further. 

That Pettus was insolvent, and unable to make ti- 
tles to Smith when the bill was filed, and has ever 
since continued so, is a fact incontestibly established. 
It is also true, that by the terms of the agreement be- 
tween Smith and Pettus, Pettus was not bound to 
convey until the purchase money was paid ; if there- 
fore he had been possessed of the title, his withhold- 
ing a conveyance would have been no excuse for a 
suspension of the payment by Smith. But Pettus 
being insolvent—having no title—he was unable to 
perform the agreementon his part; he could, there- 
fore, have no right in equity and good conscience, to 
insist upon the performance upon the part of Smith: 
his inability to convey was, therefore, a sufficient 
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eround for the interposition of a Court of Mquity, to 
prevent him from enforcing the payment of the pur- 
chase money until his inability shall be removed.— 
So far then, as Smith’s and Pettus’ rights were con- 
cerned, neither the rules of law or of equity impose 
any obstacle in a Court of Chancery adjusting them. 


I will, in the next place, consider if the transfer of 


the note to Anderson, given by Smith to Pettus, for 
the first instalment for said lots, placed Anderson in a 
better condition than Pettus, as regarded the equity 
of Smith. The ability with which this point has 
been argued by the counsel, for and against the de- 
fendants, has induced me to examine the question 
with some minuteness; and I will in the first place 
remark, that the defendants counsel rested his de- 
fence, with much force, upon the defendant, Ander- 
son, being the holder of the note, which was negotia- 
ble, and that for a valuable consideration, and before 


the equity of Smith arose. If the proposition, out of 


which the argument arose, be true, that the note 
from Smith to Pettus, was a negotiable instrument, 
then Smith’s equity, which arose after the paper was 
negotiated, would be postponed to that of Anderson, 
who had acquired the interest in it. 

I presume it will be admitted, that the note 
out of which this controversy arose, so far as An- 
derson is concerned, is not by the Law Merchant, a 
negotiable paper. Have we any statute then, or le- 
gislative provision which makes it negotiable. It will 
be found in the Digest, page 67, that the Mississippi 
Territory, in 1807, passed an act, in the first section 
of which it will be found that promissory notes were 
made negotiable as inland bills of exchange, were, 
by the custom of merchants in England. By this 
statute, promissory notes remained negotiable until 
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1812, when the Legislature again legislated upon the 
subject. By the first section of that act,’ it will be, ... Dig. 
found, promissory notes with other instruments for 328 
the payment of money or any other thing, should 
thereafter be assigned by endorsement, and gives the 
assignee a right of action in his own name, and the 
payor the benefit of all payments, discounts and sets- 
off, had or possessed against the same, previous to no- 
tice of the assignment. Jn the second section of this 
act, it will be found that the Legislature repealed the 
law making promissory notes negotiable, placing 
them again in the same situation as they were at 
Common Law, with the exception that they might 
be endorsed, and the assignee sue in his own name, 
and giving the payor the defences, mentioned in the 
statute. Promissory notes, therefore, have no nego- 
tiable character given to them by statute. Anderson 
then can not be the innocent holder of a negotiable 
instrument, and therefore stands im the same situa 
lionas Pettus with respect to the note. and all equi 
table defences that Smith night have set up against 
him. This was declared to be the rule of decision, 
by one of the ablest American jurists of his day, 
(Judge Hayivood,) in the case of Welch vs. Watkins 
Sf: Picket.’) In the case referred to, Watkins sold land oe 
to Welch, eave bond to make a title, and Welch exe- 
cuted a note to deliver a good waggon and team by 
sucha day. Watkins endorsed the note to Picket, 
and after the endorsement it was discovered that 
Watkins had no title to the land. Judgment was 
obtained upon the note, and an injunction awarded 
to stay the judgment at law. 

fi the ease referred to, (as also the one under 
leration.) the nete was given for land to which 
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the vendor could not make title. The learned Judge 
says, “he cannot, therefore, in equity, demand pay- 
ment of the money, and is not entitled to a recovery 
of it.” The same principle is laid down in the case 


*2Wash.of Norton vs. Ross,* in which the negotiability of the 
‘ instrument, the payment of which was sought to be 


enforced, was the point upon which the case turned, 
and involved the construction of the statute of Vir- 
ginia which makes bonds &c. assignable, which is in 
its provisions similar to our own of 1812. The Court 
decided that it was not intended by the statute to 
abridge the rights of the obligor, or to enlarge those 
of the assignee, beyond that of suing in his own 
name. Whether or not the construction given to 
the statute by the Courts of Virginia be the cor- 
rect one, is by the 2d section of our statute, rendered 
unnnecessary to enquire into, inasmuch as it has de- 
clared, that promissory notes are not negotiable; the 
character of the instrument being fixed, ascertained 
the rights of the parties. It not being negotiable, 
the assignee took it subject to all the equity of the 
obligor against the obligee, although he may be 
the endorser for a valuable consideration and without 
notice. 

The case of Stockton vs. Cool:,’ is further illustra- 
tive of the principles above decided. The Court, in 
the case here referred to, places the assignee of the 
bond in the same situation as the assignor, as re- 
gards the equity of the payee, and that the payor 
is not precluded from relief in equity against his 
bond for the purchase money, by the circumstance 
that before he made the purchase he was fully ap- 
prised of incumbrances, and took the bond of the 
vendor to free the estate of them. ‘This authority 
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furnishes an answer to the argument used by defen- 
dant’s counsel, that Simith should resort to his cove- 
nant agaiust Pettus lor redress. How, futile would 
such a suit have been against an insclvent man, even 
were he within the jurisdiction of our Courts. ‘That 
insolvency is a substantial ground for relief in equi- 


ty, I refer to the case of Hamltn’s exr’s. vs. Berry spon. p. 


The case referred to, was one of mutual and inde-*. 
pendent covenants, and Judge White, (for whose 
opinion J have the highest respect,) decided that that 
could have no bearing on the case. The case of 


Greenhy vs. Cheevers, relied on by the defendant’s »9Jobns. 


Rep. 126. 


counsel, contains no principle adverse to the relief 
sought by the complainant in this suit, or contrary 
to the authority above referred to. ‘The case in 
Johnson was an action to recover back money paid 
for land, because of an existing incumbrance. The 
Court decided that before the plaintiff could recover, 
he must fix a default upon the defendant. I consid- 
er this case, then, as an authority on the side of the 
plaintiff. Pettus is surely in default, and will ever 
remain so, as faras 1 am enabled to judge from the 
testimony. He should not, therefore, derive any 
benefit from a contract, which he has placed out of 
his power to fulfil. That he has done this is abun- 
dantly proved : for his agent cancelled the agreement 
between him and the commissioners, and gave up 
their bond by which they were bound to make him 
titles to the lots when the purchase money was paid. 
[f he could now force Smith to pay for the lots 
because their agreement was independent, I should 
conclude that there was nothing substantial in the 


name of justice. 
The case relied on by the deferdants im 20 Johns 
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R. 15, I have not had an eid of examining ; 
but so faras I recollect the principle of decision in 
that case, it is this, that he who has the prior equity 
shall be preferred, recognising the principle in its 
fullest extent : if it be true, that the assignee stands 
in no better situation than the assignor, Smith’s 
equity is prior to Anderson’s, because Anderson’s 
equity depends upon Pettus’, and he has none by 
reason of his inability to perform his contract. So 
far then as the rights of Smith and Pettus, or Pet- 

tus’ assignees, are concerned, [ might here close the 
investigation of this cause; but the ¢ -omplainant seeks 
in his bill to have a conveyance of the lots from the 
commissioners of the town of Courtland, to him, up- 
on his paying the price agreed to be given for them 
by Pettus, it being the same amount agreed by him 
to be paid to Pettus for said lots. Smith's right t 

remove an incumbrance in the way of a complete title, 
which Pettus had covenanted to make, is well sus- 
tained upon principle, and to have the amount thus 
paid, deducted from the price agreed to be given, is 
sustained by the case of Prescott vs. Trumai,, also 
the case of Sprague vs. Baker:’ his right to do this is 
in accordance with strict justice; for otherwise he 
might never be able to obtain a good title. But how 
far the recission of the contract between Peitus and 
the commissioners, by which they received back the 
lots, and became again invested with a complete title, 
to them, affects Smith’s right to have a conveyance 
from them on payment of the purchese money. ha» 
not been made a question, and I presume w ili be unne 
cessary to a decision of this cause, im as much as the 
commissioners have received —— notes for the 


purehase money and set up no resistance to the corm 
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veyance provided the money is paid ; it would be un- 
necessary therefore to use argument or authority to 
compel persons to do that which they are already 
willing to perform. Iam therefore of opinion that 
the decree of the Court below be reversed—and in 
this opinion the Court is unanimous. And this Court 
proceeding to render such decree as the Court be- 
low should have done. It is therefore ordered, ad- 
judged and decreed, that the decree of the Circuit 
Court be reversed. It is also further ordered, that 
the injunction of Anderson’s judgment be made per- 
petual, as also the judgment in favor of Cruses.— 
The note of Smith to Pettus, outstanding, is hereby 
cancelled, and declared to be void. That the com- 
missioners of the town of Courtland make to Smith 
a good and sufficient title to said lots upon Smith’s 
paying to them the purchase money. ‘That Smith 
and Anderson pay jointly the costs of this suit.- 


BYNUM AND SIMS rersus SLEDGE. 


Where a defendant's remedy is adequate at law, but at the time of trial such 
remedy is not understood nor ascertained; the jurisdiction of equity is main- 


tainable. 


In this case, Alexander Sledge filed his bill in 
Chancery, in Franklin Circuit Court, toenjoin a judg- 
mentatlaw. Sledge had executed his note to Sims 
for acotton gin, which should have been made of steel 
plates, of good quaiity. On trial, the gin proved de- 
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ficient. Sims being informed of this, attempted to 


remedy the defects, but without success. Sims had 
assigned the note to Bynum, and the latter had reco- 
vered a judgment upon it. On the trial, as the bill 
alleged, the Court had instructed the jury, that if the 
gin was of any value to Sledge, the then defendant, 
the plaintiff was entitled to a verdict, as ifno part of 
the consideration had failed. On the hearing of the 
bill and answer, the injunction was perpetuated. 

The plaintiff now assigned for error in the decree, 

Ist. That the Court below erred in not dismissing 
the complainant’s bill. 

2d ‘That the Court erred in the final decree, per- 
petuating the injunction. 

3d. That the Court erred in not sending the case 
to ajury, to ascertain the value of the gin. 

It appeared, that the defendant had defended the 
case at law, but was not permitted to shew the facts, 
on the ground that they would not defeat a recovery 
in toto, but only partially. 


CoLuier, J.—From the bill, answer, and proofs, 
these facts may be gathered: that the defendant, in 
October, 1824, made his note to the plaintiff, Sims, 
for the sum of two hundred and fourteen dollars ; that 
the consideration therefor, was the purchase of a cot- 
ton gin by the defendant of Sims, which at the time 
of the sale he warranted to be of a very good quality, 
and that the saws were made of steel pl ite, and that 
if they were not, he would take it back and furnish 
one of the quality stipulated ; or would make it such. 
It further appears that the saws were not of such a 
quality as they were warranted to be, but were almost 
valueless, of which Sims had notice ; and attempted 
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to make them such as he promised they should be, 
but failed, and some time after, the gin was destroy- 
ed by fire. 

Bynum in his answer, states, that he ascertained 
from the defendant, before he became the proprietor 
of the note, that no objection would be made to its 
payment, (but of this there is no proof) ; whereupon 
he became the assignee thereof, and recovered a judg- 
ment upon it. The defendant attempted to defend 
himself at law, by proving the foregoing facts, but 
was not permitted to shew them, on the ‘ground that 
they would not defeat a recovery 7x toto, but only 
partially diminish it. 

The decree perpetually enjois the collection of the 
sum of eighty-five dollars, at the cost of the defendant; 
and in this, it is allezed, the Court below erred. 

The agreement of Sims obliged him either to make 
the gin, which he furnished, such as he promised it 
should be, or else take it back, and furnish one cor- 
responding wiih the contract. The obligation upon 
the defendant was to advise Sims ofany defect in the 
ein, that he might either improve it, or place another 
in its stead. Sims, it appears, had notice of the defi- 
ciency, and attempted to remove it, in which he fail- 
ed: the defendant was not obliiged to advise him that 
his attempt had proved abortive ; but it was incum- 


bent upon him, at his peril, to observe the result of 


his efforts to improve it. It is immaterial whether 
Sims received notice directly from the defendant, “ 
he recognised by his acts that he had such notice 
he required. 

It is true that the defendants’ remedy was adequate 
at law; yet it was not so understood at the time 
of the trial. The prevailing opinion both of the 
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bench and the bar was, that a defendant cculd not 

be heard to allege that the consideration of a contract 

had partially failed to an unliquidated amount. Up- 

on the ground then, that the defence was not well as- 

certained at law, the jurisdiction of equity is clearly 
+2 Caines’ maintainable.-—Ludlow vs. Simond,—Livingston vs. 
Ct Sins. Livingston, —Ellis vs. Bibb, in this Court, at July 
OR-227;term, 1829. 

If the answer of Bynum, so far as it states a pro- 
mise on the part of the defendant, to pay him the note 
if he became the proprietor, was sustained by evi- 
dence, the defendant would have no equity as against 
him: but this statement is irresponsive to any alle- 
gation in the bill; and before it can avail any thing, 
should be proved.—(Lucas vs. The Darien Bank,’ de- 

42 Stewt. cided in this Court, January Term, 1830 ) 

The decree is affirmed, with costs. 


Crensuaw, J.—I dissent, on the ground that this 
Court has decided that a partial failure of considera- 
tion is available at law, and that ignorance of law 
does not excuse a party. 


Lirscoms, C. J.—and Wuire, J. not sitting. 
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RICHARDS cersus HAZZARD. 


An issue in fact, involving a question of fraud, is proper to be determined by a 
jury, but where an issue in law arises; as where the validity of a deed or 
contract is drawn in question, it is the province of the Court to pronounce a 
decision, if fraud is apparent on the face of the deed or contract, or follows 
from the facts of the case presented. 

Though a debtor in failing circumstances may by an assignment of his estate, 
in trust, and in good faith, prefer one creditor to another; yet, if such assign 
ment be made without the consent of his creditors, and reserves to the debtor 
a portion of his property for the support of himself; and be otherwise arbi- 
trary and unjust to the creditors generally : it will be declared fraudulent in 


the whole, and the favored creditor will not be allowed to avail himself of 


any benefit under the assignment. 

An assignmeht made by an insolvent debtor of his estate, appropriating to 
himself, without the approbation of his creditors, a certain amount for his 
own support, is fraudulent and void. 


In error from Mobile Circuit Court. 

In this case John B. Hazzard, Cashier of the 
Tombecbee Bank, had levied an attachment on the 
estate of Daniel Stowe, and summoned Richards as 
guarnishee, to answer what money, goods or effects, 
dc. of Stowe, he had in possession. 

Richards answered, admitting that he was indebt- 
ed to Stowe, but stated that before service of the gar- 
nishment, he had received notice of an assignment, 
made by Stowe, in trust, for his creditors ; and pray- 
ed the judgment of the Court as to the validity of 
the assignment. 

Under the deed of assignment referred to in the 
answer of Richards, Stowe had assigned his estate, 
both real and personal to James T. Franklin, in 
trust, for the benefit of certain creditors, reserving to 
himself the sim of two thousand dollars per annum 
for the support of liimself and family, during the con- 


tinuanee of the trust. ‘The deed contained a provi- 
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sion appropriating the residue of the estate, after com- 
plying with the above named objects, to the pay- 
ment of the creditors of Stowe, generally ; but Haz- 
zard, with other creditors, were unprovided for in 
the assignment. ‘The Court with the consent of the 
parties, rendered a decision pro forma, and gave 
judgment against Richards on the garnishment, de- 
claring the deed void in law. 

To reverse this judgment three grounds of error 
were assigned in this Court, to wit : 

1. That fraud, consisting in intention, could not 
be infered from the face of the deed without the in- 
tervention of a jury. 

2. That the deed was not void, as being neither 
fraudulent in law nor fact. 

3. That admitting the deed to have been void as 
to the reservation, it was valid as to the balance. 


Goldthwaite,for plaintiff---The question here arises, 
whether the Court can declare the deed void on its 
face, without a jury; or, in other words, if no cir- 
cumstance could be shewn to sustain it. If the deed 
in this case is void, it must be so under the statute 
of frauds.— Toul. Dig. 244. 

I contend that under a correct construction of the 
statute, a Court of Law, simply, is incompetent to 
decide a deed void. It is the intent of malice, guile, 
&c. which vitiates a deed, and this intent can only 
be ascertained by a jury. A Court cannot of itself 
decide or divine what the intentions of a man are, 
from any one act. The law in such a case might 
presume, but it 1s mere presumption, and may be re- 
butted. Can nothing of mistake or accident be 
shewn ’ | 


Else why the necessity of a jury? Is it 
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not for this that our jury system is formed—that by 
them the zzfentions of a man may be ascertained and 
visited on his acts? ‘This position can be explained 
by our criminal law. The law says, that from a fact, 
fraud is presumed ; but is it not presumntion without 
proof? Now I may shoot another, and malice would 
be presumed ; but is the act not open to be rebutted ? 
The act and the intention are two: one may exist 
without the other—both must concur, otherwise the 
act cannot be punished. So our statute. Ifa man 
does an act by a fraudulent zztent, it is void—and 
suppose it to be prima facie void, does this forbid ev- 
ery proof that it is otherwise than it appears to be? 
If so we must abandon all research, and carry our- 
selves back to the times of Lord Mansfield as to h- 
bels. ‘The Courts then interposed against the rights 
of juries, but those times are gone. 

Here we admit the act committed, for argument 
sake, but deny that the Court could judge of our in- 
tent. But look to the authorities : the case of Ed- 
wards vs. Harbin, 2 Term. R. O87, was the first es- 
tablishing fraud in law. 

Suppose in this case the person who signed the 
deed had done so by mistake? Suppose he had it in 
his power to satisfy a jury that no possibility of fraud 
existed ; would he be precluded from showing this, 


? 
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and be thus deprived of his rieht to be heard? Here 
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the circumstances before them, and did not decide, 
as in this case, on one single fact, growing out of the 
deed alone. In the last case refered to, the facts 
were evidently left to a jury, and both parties went 
into evidence of facts and circumstances. ‘This case 
occurred but a few years before Edwards and Har- 
bin—it was acase of importance, and the doctrine of 
fraud per se was not hinted at. Evidence was re- 
ceived, and it was combated on the proof. So, de- 
spite Buller’s opinion in Edwards and Harbin, there 
never was a decision before the last case. 

In the case last cited, the Court say, it was a fact 
to be submitted to the jury, to determine the intent 
of the parties. 

Now take any fact bearing the most palpable pre- 
snmptions, and can not it be explained away? ‘Take 
the fact of Azlling, the strongest case known to the 
law—yet no maiter under what circumstances com- 
mitted, it is still the subject of explanation. We 
can not, in the nature of things, suppose any one 
fact so potent, that it cannot be met by others. 'There- 
fore we say in fraud per se, the intent must be pro- 

ved, and«in that proof we are entitled to have all 
circumstances heard. In what does fraud consist, 
if not in intention? Can not an act be fraudulent 
not apparently so? and can not one apparently so, 
be not so infact? In law there is nothing incapa- 
ble of demonstration. Fraud is always a mixed 
question. The jury can find from the facts and the 
Court must give the rule. But fraud surely can 
never be determined absolutely by the Court from 
one single fact. 
The case in4 Hasé. | t 
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the authorities I have mentioned shew the English 
doctrine, except where great mercantile interests a- 
rise. ‘Then the rule would necessarily vary, because 
their situation requires it, but surely in this country 
where no such necessity exists, the principle will not 


‘be entailed. In New-York, it is only of late that in 


a continued struggle with the commercial interests of 
that State, the Courts seem to have yielded to the po- 
sition contended for against us. 

5 Cranch 351—2 Har. & Johns. 292—2 N. Hamp- 
shire Rep. 13—3 Marshall 241—as to how far a Court 
can infer fraud. ‘The last case is in direct opposi- 
tion, and conflicts with Edwards and Harbin. 

An absolute bill of sale on its face may show no. 
fraud, but itisa traversable fact, and may appear in 
explanation—2 Bibb 416. ‘There is no authority at 
Common Law, where fraud is by the Court presumed 
and established. Even on a special verdict, setting 
out facts, judgment can not be rendered by the Court, 
as for instance a special verdict of killing—the law 
implies murder, but would not they remand the 
cause to try the question of intent’?—Brannan vs. 
Oliver, 2 Stewart 51—Hobbs vs. Bibb, 2 Stewart 54, 
covers the whole ground occupied in this case. It 
must be admitted that before the fraud can arise, 
facts de hors must be shewn inall the cases. Now 
none of the facts appear in the case under considera- 
tion. Here if there be enough to pay off all the 
creditors, no body isinjured. Therefore there can be 
no fraud. ‘The opinion in the last case cited, uses 
the strongest language in a case precisely similar to 
ours. The same principle is decided in Toulmin vs. 

Buchanan's exr’s, 1 Stewart 67, also in 15 Johns. 571. 

In New-York, the decisions have always been the 
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same way, until very lately. Can a difference be 
drawn between the case just cited, and the one be- 
fore the Court, except in favor of the latter? Ina 
still later case, in 20 Johns. 442, the same principle is 
again sustained. ‘There the Court decided the deed 


void on the ground of its proviso ; but they do not- 


even there go the length to say it is fraudulent per se. 
They only say “it bears the badge of fraud which 
may be presumed by the jury.”—2 Kent's Com. 422- 
5 Cowan 449. 

An authority in 2 Pick. 129, will be relied on by 
the other side: without admitting this case as law, 
if is a persuasive argument ; but the facts are differ- 
ent from ours. It appeared there on the face of the 
deed, that the debtor was insolvent. Here it does not. 
Again—in that case it was contended that the deed 
was void, because of the amount of property convey- 
.ed. Here, it does not appear but that there may be 
sufficient to pay off every debt. Suppose we owe 
three hundred dollars, cach, to three individuals, and 
assign one thousand dollars, reserving one hundred, 
would that be fraudulent ?—3 Dessaussure’s R. 4—4 
thidem, 300. 


Gordon, contra—There is a material difierence 
between this case, and causes decided on the deed. 
Here, the Court determined on a case agreed. ‘The 
bare deed was not presented to the Court, but the 
facts were agreed on, and the cause submitted for 
decision. If there had been any other facts of im- 
portance to the party, why did he not submit them ? 
On cases agreed, the Court are to decide as a jury 
would, and to draw the same conclusions. 

In the deed under consideration, it is provided, that 
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after paying certain creditors, there shall be a divi- 
sion part passu, &c. Ii is implied that there is an 
insufficiency by the very terms of the deed itself. 

The facts in the case are few and simple, and on 
them alone the Court are to decide. The party did 
not rely on any other facts than those agreed, and the 
presumption is, that any other did not exist. The 
question is, does the reservation in the deed, in fa- 
vor of the grantor, render it void on itsface. Deeds 
containing such reservations have invariably been 
discouraged. In England, the bankrupt law prohi- 
bits them. In New Jersey they are prohibited by 
statute. In New York there is a great current of 
decisions against them, and the highest tribunals have 
decided them to be void. In fact, all decisions on 
the subject both m England and in the United States, 
are against them. 

Deeds will be rarely found to be fraudulent, on 
their face, and therefore, Courts search for other facts; 
and if both parties intended fraud, and so expressed 
it on the face of the deed, would the Court refuse to 
delare it fraudulent? The Court in such a case 
would have no other alternative than to declare it 
void. In the case cited from Cranch, the Court say, 
if intention had appeared, they would have declared tt 
void. So the case of Hobbs and Bibb, and Buchan- 
nan and Toulmin. 

It is said that this case should have gone to a jury. 
Why? It was a case agreed. What fact ahunde 
could Stowe have shewn to a jury? They had a- 
greed to the only facts to be shown. Those facts 
show the deed ; and the deed, that Stowe had assign- 
ed property, (reserving to himself two thousand dol- 
lars per annum) to favored creditors. There, it was 
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a contrivance to defeat and delay the balance of his 
creditors, and the simple question arose, was it void ? 
Was it fraudulent? The deed shews itself to be 
collusive. Would any testimony, (admitting it could 
be produced to vary the facts agreed,) change the 
evident object and construction of the deed ? 

I admit that fraud some times consists in intention. 
Is it right that a debtor should hold property under 
his own control, and for his own benefit—Is it honest 
—just—proper? If not, here we have the cntentzon. 
Supposing the preferred creditor to be willing, is he 
not aiding the collusion? Kent, in the 2d volume 
of his Commentaries, after reviewing all the leading 
authorities on this point, declares such deeds void— 
and there can be no difference in this respect between 
cases at law and in equity, only that in one case the 
Judge has facts, and in the other not. But in a case 
agreed, all the distinction is lost. ‘In the case of 
Hyslop vs. Clarke, the Court held the deed void, be- 
cause resulting back to the grantor. It was void on 
its face, and so adjudged. 

If a deed be void in part, when made contrary to 
statute, it is void in the whole. 

In Murray vs. Riggs, it was held that the 
deed was void only as to the reservation, and that 
creditors could reach the reserved part in equity ; 
but this case was determined on its own peculiar 
circumstances, and has not the unanimous opinion of 
the Court of errors and appeals. 

Mackie vs. Carns, 1 Hopk. 372, decides a case on 
a deed precisely similar to the one now before the 
Court. The deed was decided to be void, not only as 
to the reservation, but di dota. 
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The case in 2 Pickering 129, is much in point, in 
which it is laid down that if a defect appears on the 
face of a deed, it is matter of law, and it is useless to 
refer itto ajury. In 2 Sergeant & Ranle, 198, the 
reservation was not put in the deed, but was found 
by the jury, and upon that finding the Court said it 
made the deed void. 


Acre, on the same side, said, that this case did not 
demand a laborious investigation. The sole question 
to be examined is, whether the deed be void or valid 
at law? It is new and important, and we shall test 
it—first, by the statute of frauds; second, by reason ; 
and thirdly, by authority. 

l. By the statute of frauds, (Dig. 244) it is im- 
material whether there be intent to defraud or not; 
if it has that effect the deed is void, because it hinders 
and delays creditors. The case in 14 Johns. 458, is 
similar to ours, and itis cited to meet part of the ar- 
gument as to the necessity of a jury when the law 
pronounces it void. The act shows the intent, and 
then it becomes a matter of law. The case in 1 
Hopkins’ C. R. 395, contains the best reasoning that 
can be adduced on this subject; and the Supreme 
Court of Virginia has determined that adeed declared 
void in part by statute, is void én toto—4 Rand. 301. 

Let us apply the doctrine: from the statute it is to 
be inferred, that if its effect is to injure and defraud, 
the intent is immaterial. The act does effect a delay 
and hindrance of creditors, and it comes clearly with- 
in the statute. Itis said that it does not matter how 
injurious the act was if it was sanctioned by an in- 
nocent intention. Tt is true that this is the rule in 
criminal law, but it cannot apply to a civil case 
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There the intent is punished, but in civil cases the 
act is punished on account of the injury it does—not 
so much to deter others, as in criminal cases, but to 
make reparation, which can not be done in criminal 
cases. When the act of the Legislature demands on- 
ly a fact, the Court can pronounce on that authority; 
but common sense tells us that the act is sufficient, 
and that the intention is immaterial. But the Court, 
even if necessary, could easily determine the inten- 
tion from the record. Itis only the injury of the act 
of which we complain, and it is immaterial what was 
the intention. The case from Hopkins was taken 
up to the Superior Court of errors and appeals. The 
decision was attacked, but it was sustained by the 
Court, which was composed of some of the ablest 
lawyers, as their opinions and reasoning will shew ; 
and authorities have no force, unless supported by 
reason.—2 Kent’s Com. 

We know that here the Court are bound down by 
no decision, but they will look into the decisions of 
other Courts and authorities, as evidence only, what 
the law should be. This question has always been 
decided the same way—in fact, all the decisions pro- 
duced, sustain us. 3 Marshall 241 does so, and also 
supports a different principle than the one for which 
it is cited. This jssimilar to a demurrer to evidence, 
and the Court will intend all that a jury could law- 
fully presume. What does appear from the facts? 
Does he not say that he conveys every thing that he 
has? We will not be sent to a foreign country to 
seek for his property out of the jurisdiction of our 
Courts. Our Courts will not demand it. The 
Courts will never suffer a party to revel in luxury 
and wealth, when the creditors are suffering. A jury 
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then would infer that it was with intent to delay 
creditors, and therefore this Court will now deter- 
mine it likewise. 


Hitchcock, in conclusion. 


Crensuaw, J.—In this case 1i appears that Dan- 
iel Stowe made an assignment of all his lands in 
Alabama, and of all his personal estate, to James T. 
Franklin, ix. trust, to pay certain preferred creditors in 
the first instance, and then the residue, if any, to pay 
his other creditors generally, reserving to himself 
the right of receiving from the trustee, during the 
continuance of the trust, a sum not exceeding two 
thousand dollars per annum, for the support of him- 
self and family. 


Some time after the making of the deed of trust, 
John B. Hazzard, cashier of the TTombecbee Bank, 
levied an attachment on the estate of Stowe, and 
summoned Wm. S. Richardsas garnishee. On the 
return of the attachment, Richards admitted that he 
was indebted to Stowe, but further stated in_ his an- 
swer, that before service of the garnishment he had 
received notice of the assignment, and that Hazzard, 
the plaintiff, was a creditor not provided for in the 
deed of trust, and that there were other creditors for 
whom no provisions had been made; and concluded 
his answer by praying judgment on the. validity of 
the deed of trust. 


By consent of parties, and pro forma, the Court 
decided that the deed was void in law, and gave 
judgment against Richards the garnishee. ‘The cor- 
rectness of this judgement is now called in question 
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In the argument of the case, three propositions 
were taken and mainly relied on, in behalf of the 
plaintiff in error. 

1. That fraud consisted in intention, and could 
not be inferred from the face of the deed without the 
intervention of a jury. 

2. That the deed was not void, there being no 
fraud in law, or in fact. 

3. Thatif void as tothe reservation, it was good 
as to the balance. 

As to the first proposition, whether the question of 
fraud is to be determined by the judge or by the jury, 
depends entirely upon the state of the pleadings. 

If an issue in fact involving the question of fraud 
were joined to the country, it would according to the 
established practice be determined by a jury; but 
even on the trial of an issue in fact, itis the peculiar 
province of the judge to interpret and expound to the 
jury the legal effect of any instrument of writing of- 
fered in evidence. If the instrument offered be im- 
peached for fraud, or if from its face it was apparent- 
ly against the provisions of the statute of frauds, it 
would be the duty of the Court to inform the jury 
whether the marks and badges of frand apparent on 
the face of the instrument, were, or were not of 
themselves sufficient to avoid the deed. 

But where an issue in law is joined, and the valid- 
ity of a deed or other contract, is drawn in question 
by the state of pleadings for fraud or other cause, it 
is surely the province of. the Court to declare the 
law arising on the facts presented by the pleadings, 
and if the deed on its face is obviously against the 
sense and spirit of the siatute of frauds, or is void at 
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ly flows from the facts of the case, the Court is 
clearly competent, and is bound to pronounce the 
deed fraudulent and void. And even admitting, that 
intention is of the essence of fraud, when the question 
is involved in an issue of law, the Court is compe- 
teut and may infer the fraudulent intent, either from 
the face of the contract or from the facts of the case, 
if the marks of fraud be distinct and’clear. In the case 
of a demurrer to evidence, to the pleading, or to the 
declaration, or in a case agreed, I know of no other 
legalrule by which the Court could’ be governed, 
and any other course which the Court might pur- 
sue, would be unlawful and erroneous. 

The case before us is in the nature of a case stated 
or agreed, and it is our duty to pronounce the law 
arising on the facts contained in the answer of the 
garnishee. 

The parties have made no issue in fact for a jury 
to try, but have submitted the law of the case to the 
judgment of the Court. Had the answer of the gar- 
nishee, or any material fact, been controverted on 
oath, the Court would then have ordered an issue in 
fact, to be tried by a jury. 

As to the first proposition, that fraud consists in 
intention, and should in all cases be tried by a jury, 
I would be content to stop here with what I have al- 
ready said ; but it is due to the talent and character 
of the counsel, that I give some attention to the prin- 
cipal authorities by them commented on, in the ar- 
vument, before I leave this branch of the subject. 

Of the adjudications of this Court which were ci- 
ted, the first in order was that of Gayle, et al. vs. 
Singleton. In that case the only. principle settled, and 
which can have any bearing on the question in debate, 
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was, ‘that where property is sold by an administra- 
trix, subject to a mortgage, and bought by herself at 
an inadequate price, and which mortgage is after- 
wards determined to have lost its lien in equity, the 
sale will be set aside.” This principle has no direct 
application to the question before us. In my opinion 
it establishes nothing in favor or against the proposi- 
tion attempted to be maintained. 

The next is, the case of Toulmin vs. Buckanan’s 
ex'rs. ‘The opinion pronounced in that case, so far 
from recognising the maxim. “that no contract or 
instrument of writing, is in law fraudulent and void 
per se,” does in express words declare that fraud may 
be legally inferred from the face of the instrument, 
without proof aliunde of a fraudulent intent. It is 
there said, “that if a man in debt, equal to the va- 
lue of his estate, make a gift of the whole of his pro- 
perty, the gift, in law, would be fraudulent and void, 
per se, as against creditors.” The opinion fully re- 
cognizes the distinction between a fraud arising from 
the face of the instrument, anda fraud made out by 
proof ahunde, or in the language of some eminent 
Judges, the distinction between a fraud in law, and a 
fraud in fact. 

The case of Brannon vs. Oliver, is to the same ef- 
fect. The principle decided in that case was, “ that 
a purchase made by an administratrix at her own sale, 
was not void per se, but was prima facie valid, if no 
unfairness appear.” The entire opinion is predicated on 
the implied admission, that instances of fraud in law, 
are numerous, and intimates a determination, not to 
enlarge, but to restrict them within the bounds of rea- 
son and justice. 

In the case of Hobbs vs. Bibb, the question grow- 
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1e case presented, was whether posses- 


5 ¥ i 
sion of property remaining with the vendor after the 
alo did of itself render the sale void inlaw? The 


Court decided that it was not fraudulent and void of 
itself, because the fact of possession 1 we be ex- 


plained by testimony, and the presumption of fraud 
ising from that circumstance might be salted but 
that it was a badge which in the absence of proof 
would be presumptive of a fraud. 

i ad 


rdmit that in the opinion pronounced, there is a 
strony leaning against the distinction between a fraud 
in law and a fraud in fact: yet it will be remembered 
that the opinion olin 1s the reasoning of the judge 
who pronounced it, aud not of the Court ; that though 
the Court may concur in the result of the opinion, it 
is not to be understos | that they adopt all the rea- 
soning and dicla of the jadge who gave the opinion : 
they adopt so mach only as necessarily leads to the 
result. ‘lea decision of that case, it was not neces- 
ry to destroy the distinction, or to enquire whether 
there was any distinction, between a fraud in fact and 


i fraud in la ‘The question to be decided was 
whether possession remaining with the vendor, was 
a fraud per ; Mntertaining much respect for the 


opinion of the Chief Justice, and acknowledging that 
, yinion, In this par- 
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so much relied on by the plaintiff in error, the prin- 
ciple of a legal fraud, or fraud per se, to be inferred 
from the face of the instrument, is emphatically and 
Pally recoenised - 
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« In one of the cases, Thompson, Chief Justice, ex- 
pressly'says, “Whenever the fraud, if it exists at all, 
isto be collected from the deeds themselves, it then 
becomes a question of fraud in law.’—“that no moral 
turpitude is attached to this species of fraud ; or, if 
any, it is in amuch less degree than where actual 
fraud, or fraud in fact, is imputable to the transac- 
tion.” 

In the other case, Chief Justice Spencer says,— 
“That a deed which does not fairly devote the pro- 
perty of a person overwhelmed in debt, to the pay- 
ment of his creditors, but reserves a portion of it to 
himself, unless the creditors assent to such terms as 
he shall prescribe, is in law fraudulent and void.” 
The case of Leonard vs. Jackson & Cowan, does not 
maintain a contrary doctrine. But on this branch 
of the subject, I deem it unnecessary to pursue the 
authorities any further, being fully convinced that the 
distinction between fraud in law and in fact is well 
sustained by reason and authority. ‘The remaining 
inquiry is, whether from the facts presented by the 
pleadings, and contained in the answer of the garni- 
shee, we are warranted in de@laring the deed of 
trust to be fraudulent and void. The consideration 
of this question will necessarily embrace together 
the second and third propositions, and which is truly 
an important inquiry, at least to the parties interest- 
edin the event ; and as a precedent, in some degree 
settling the law, it may be important to the rights of 
many. 

If we have bestowed upon the subject much labor 
and reflection, we have done no more than the duties 
of our station required of us. The subject was wor- 
thy of the most profound consideration. 
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That a debtor in failing circumstances,.may by 
assignment of his estate in trust, and made in good 
faith, prefer one creditor to another, is too well set- 
tled tobe now disputed. And that he may, with the 
assent of his creditors, reserve a portion of his pro- 
perty to himself, is a proposition equally plain. But 
whether he can make such a reservation at the ex- 
pense of his creditors, and without their consent, is 
quite a different matter. 

In the 2d of Kent's Com. 422, the Chancellor says, 
“that the debtor in such an assignment cannot make 
a reservation at the expense of his creditors, of any 
part of his property or income for his own benefit, 
and that modern authorities have given to such re- 
servation the decided effect of rendering fraudulent 
and void the whole assignment. And no favored 
creditor or grantee can be permitted to avail himself 
of any advantage over other creditors under an as- 
signment, which by means of such a reservation, is 
fraudulent on its face; and that if an insolvent debt- 
or may make sweeping dispositions of his property to 
select and favorite creditors, yet loaded with durable 
and beneficial provisions for the debtor himself, and 
encumbered with onerous and arbitrary conditions, 
it would be impossible for Courts of Justice to uphold 
credit, or exact the punctual performance of con- 
tracts.” 

The case of Murray vs. Riggs, reported in 15 John- 
son 571, was in some respects denied to be law, by 
the decision in the case of Austin vs. Bell, reported 
in the 20th of Johnson 442; and in the case of Mc- 
Kie vs. Catrns, reported in the 5th of Comen 548, the 
doctrine is now settled in accordance with the views 


of Chancellor Kent. 
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In that case it was decided, “that an insolve 
debtor might prefer some creditors to others, but 
could make no assignment of any part of his proper- 
ty in trust for himself, and that see h assignment was 
void not only in part but 7 toto, both in law and 
equity, as being a fraud on creditors, and against the 
provisions of a positive statute. 

The weight of modern authorities is clearly on the 
side of Chancellor Kent. They have been all exam- 
ined and considered, and to my mind, none of them 
are sufficient to impeach the law as laid down by 
the Chancellor and settled by the decision in 5th 
Cowen. 

This law is not only sustained by authority, but 
has reason and jusiice for its foundation 

It cannot comport with reason and justice, that a 
man, in failing circumstances and overwhelmed with 


7 


debt, should be permitted to make large reservations 
of his property, to himself esas diminishing the 
fund for the payment of his debts, withoutthe consent 
of his creditors. 

Such reservation must render the whole assign- 
ment fraudulent and void, as against the best policy of 
the law, and against the statute of frauds, being ob- 
viously made with intent to delay, hinder or de- 
fraud creditors of their just and legal actions. 

To bring the case at bar, tothe test of these rules 
and principles of law, it is fairly deducible fi 
answer of Richards, the garnishee, that Stowe the 


debtor was insolvent, because the assignment was of 


his whole estate, at least within the jurisdiction of this 
Court, and such occurrences seldom happen except 
in cases of men in failing or insolvent circumstances. 
The schedule annexed to the deed of trust, shews 
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that he was overwhelmed with debt, yet he has made 
a reservation of two thousand dollars per annum for 
his own benefit during the continuance of the trust, 
and which may continue for an indefinite period of 


time. It does not appear that the postponed credi- 


tors will ever receive a cent of the debtor's property, 
and Richards in bis answer expressly states that Iaz- 
gard and other creditors were nc 

There is no evidence that any of the creditors ex- 


4 P il ~ . , an ee 
cept the trustee, has accepted the terms of the assion- 
ment, and Hazzard has expressed hts dissent by insti- 


} 


tuting his action at law. From the whole face of 
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BAYLOR cersus McGREGOR & DARLING 


Motions in Court to credit an execution, or enter satisfaction on judgmehts ; 


must be preceded by notice to the opposite party. 


Bayior moved the Cireuit Court of Jefferson 
county, to direct the sheriff to enter a credit on an 


execution subsisting against the plaintiff in favor of 


the defendants—and further, to compel satisfaction 
of the judgment entered of record. No other notice 
was given to the parties, than an entry on the mo- 
tion docket. The Court overruled the motion, and 
the opinion of the Judge being excepted to, was 
here ‘assigned as error. 


Perry, J.—This was a motion in the Court be- 
low, to direct the sheriff to enter a credit on an exe- 


cution, which had been in his hands, in favor of 


McGregor and Darling, against said Baylor, and 
a satisfaction of the judgment upon which it had is- 
sued, entered of record. No notice other than the 
motion made on the motion docket was ever granted 
to the plaintifis in execution. A bill of exceptions 
was taken to the opimion of the Court overruling the 
motion; which judgment is now assigned as error. 
Without investigating the merits of the case, upon 
the testimony disclosed in the bill of exceptions, it 
will be sufficient to observe, that all proceedings tn 
Courts of Justice are predicated upon notice, actual 
or implied, given to the party whose rights are to be 
affected by the proceeding intended to be had. ‘The 
plaintifs in execution, therefore, having no notice of 
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the motion involving their interest, the Court did not 
err in overruling the motion, and of this opinion is a 
majority of the Court. The judgment is therefore 
affirmed. 


Convier, J. not sitting 


WILKERSON rersues GOLDTHWAITE 


If in entering a judgment, the Clerk omits to insert the amount recovered, the 
judgment may be afterwards amended, and the amount inserted nunc pro 


tunc. 
Op overruling a motion, to enter such judgment, whereby costs are rendered 


against a party, a writ of error will lie. 


In this’ case the plaintiff im error, as administrator 
of George Wilkerson, deceased, moved the Circuit 
Court of Montgomery county, for an order to perfect 
a judgment rendered some time before, in favor of 
his intestate, against the defendant. George Wil- 
kerson had brought his action against Goldthwaite 
to recover the amount of a bill of exchange. There 
was a demurrer to the evidence, and on that demur- 
rer a judgment was rendered for the plaintiff. The 
clerk had omitted, in entering the judgment, to insert 
the amount recovered; and after several years had 
elapsed, during which executions had issued, and been 
returned without making the money, a notice was 
served on the defendant, and a motion made for an 
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order, nue pro tunc, to perfect the judgment. The 
Court seuieed the motion, and a judgment was 
given against the plaintiff, for costs.  ‘T'o revise this 
decision 2 writ of error was taken to this Court. 


Vandergraf, for piaintifi—This motion was made 
to amend the judgment which was imperfect. The 
matter im controversy had been decided by the Court 
below, but the same was not entered correctly. The 
error is a clerical misprison, and is amendable at 
Common Law, at any time after. This power the 
Court has always exercised over its own oflicers, and 
what harm could arise from it in this case? ‘There 
is nothing asked to be changed. It is a mere direc- 
tion to the clerk todo now, what he should have 
done in the first instance after the judement of the 
Court was given. If there were an error in judg- 
ment in the decision, the party had a remedy ona 
writ of error, but this error is not of this kind: 
one made by the clerk in entering the ag mnt, ees 
it may be amended after the term of the Court had 
elapsed, in the same manner that an amendment 
may be made by the sheriff. This position must al- 
ways be received as correct so long as men are liable 
to err in the discharge of their duties 

If amendment ma y be thus made, when then 
must this application be made toamend? At -any 
time after, provided it is done before the legal pre- 
sumption would create a presumption of pay meit, 
which is twenty years; for the record would show a 
subsisting debt of record. That is the time to which 
it should be limited, and that only. 

Though this application was made five years after 
the jadement was given, it is still in time, hecause 
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the record shows the debt as well now as then. The 
presumption in law is the same-now that it was five 
years ago, yet he can not now issue an execution to 
collect his debt. The reason, is not a. presumption 
that the debt is satisfied, but only a clerical defect— 
5 Stanton 557. In 1 Strange, 139, the doctrine is fully 
settled. In-it a distinction is taken between judicial 
and ministerial acts. We wish to eke out and com- 
plete a mere ministerial act—we wish not-to change, 
deface or alter the judgment—we wish only to supply 
that which is apparently defective, as -the. record 
shows the proper amount of the bill of exchange. 
The doctrine-in Strange is adopted in 1 Sandex§A46. 
These authositics are sufficient to establish the posi- 
tion, that it is proper to amenda ministerial error, and 
as to the time-there can be vo other rule or limit than 
the time fixed for presumption of payment. If this 
correction can not be made by the Court, .we are out 
of the reach of an error committed by. one of its of- 
ficers.. The time of five years delay to make this 
application, is accounted for, from the fact of” there 
having been many. executions: issued, and the pre- 
sumption is, the Court proceeded under the impression 
that the judgment was-correctly entered, and:will 
excuse the want of application to correct it—6° Term 
Reports 8, 1 Henry Bil. 338, 2 Strange 786, 3, Maul. 
5 Sehvyn 591, 3 Term Rep. 348; 349 ; 5 Burrow 
2730, 3: Johnson 526, | Caines’ Rep. 109: 

The Courts should not suffer the party to be,se- 
riously injured in his rights, because an officer 
has not done his duty, and no case can‘be'foand 
where they have suffered it. The rights of third. 
persons are sométimes saved, and entry is made to 


operate between the parties reserving the rights of 
2) 
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third persons—3 Cowen 39; but Courts always cor- 
reot a ministerial error, when justice demands it—14 
Johnson'.2%9,-17 ib. 86, 19 ab. 244. 

This Court has several times passed on this sub- 
ject, and they have always acted. on the principles 
for which I have. contended.—See Judsox vs. Banks, 
Minor’s geal re, l Stew art 66, Minor’s -Reports 
395.50 °° 
\~ "Phe only. euntining onion: is, if this Court can 


review the-decision on a case of this kind. It has 


dorie it ih at least five other cases. This Court was 


‘established for the eXpress purpose of correcting er- 


rorsPand it.ought te exercise-its inftuenée over the 
Courts: below .in every case where it.can safely be 
done.’ “Af this Court‘cah not revise this: decision, it 


does: not answ er the ‘object of its creation. 


“Goldthwvaite, seiiiesial admit that this is a minis- 
terial error, but I deny that ministerial errors were 
always amendable at Common’ Law.- I will refer to 
the English statute,----1 Baton, letter B, Title Amend- 
ments §- Jeoffail’s—8 Henry © C. 12, ard many of the 
authorities refer expressly to this statute. The. case 
cited'in Strange decides: only as to the entry--of the 
amendment, as to continuances and nothing more,-—- 


. Basin, letter A, same title and book. 'This authority 


shows: eonclusively that at Common Law, nothing is 
amendable’in the record; not even a letter or w ord. 
t Comyn 603, Says, that in amendments no.error 


could be amended after the expiration: of the term. 


So'the Common “Liaw is here; and ’we imust. look to 


Sur. statytes: only----Dig: 154. This, it is te, goes 
very"far’. Under our ‘statute, before there is an 


amendment made,:there must be a judgment. It is 
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under the 3d clause of the- statute, if any, that. the 
amendment of the judgment must be made, for there 
is nothing else in the statufe to authorise it.. .Is the 
word. judgment mentioned .or referred. to,. ‘and is tliere 
any thing to authorise it? Iam aware that the de- 
cisions of. “the Courts are the éther way, ; but in New 
York the decisions ave on their statutes, and here we 
are to decide on our own statutes. If. the decisions 
which have. been read were Commoir Law, why was 

it necessary to pags our statute, and why were. the 
English statutes passed? This. judgmént was enter- 


ed in1822 or 1823, and- the law which was:then in: 
force.on the subject must. govern.. The’ Common: 


Law as it was, and ourstatute thereupon; is all the 
authority we have to.go upon, _ -Our statute then is 
to be carefully looked to, and we-are to have nothing 
to do with.al. the authorjties.cited ; but as an answer 
to them, I shall say; that, the point was not raised o¢ 
adverted to, and. they ‘can. be: no authority. 

Butif the Court decides against me on this poitit, 
then I shall say— : s, 

Ist.. That this is a’ matter. of discretion, and: a writ 
of error.does not lie. ) 2 

2ad. If the Court did wrong, there was another 
remedy which ‘should have been pursued. 

l. The.statute directly makes if a matter of dis- 
cretion in the Couy; to.amend. Whena party takes 
a Ronsuit, can he take a writ of error for-refusal to 
set..it aside,.as in the very case under consideration? 
So in .cases. of continuances, a loss of the debt *may- 
be. the consequences, yet no writ-of error lies on this. 
The English Courts consider it. as.a matter of dis- 
cretion. —Seé -2. Strange, 1209. If it was. not, it 


would be compulsory on Courts to make it, no mat, 
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ter how hard it might be in particular cases. So, 
if they have sometimes refused, it is proof that it isa 
matter of discretion. - 

The casein 1 Welson,-61, shows that the Courts 
ean go i ‘into ‘consideration of-circumstances, a3 they 
do on motions for a new trial; which is proof that it 
is discretionary —--2 Strange 1002, 6 Taunton 632. 

There is not precedent to be found in the whole 


- English books, where a writ of error was taken on 


such juc ment-—See 6 Taynton 58, 6 tb. 419; 1 Lord 

648, 1 Henry Bl R. 36, 4 Term. Rep. 228, 
i Hardin 171, 2 Bur. 756. Now, how do the Ame- 
rican atithorities consider this matter ?-—-See 17 John- 
son'346;6 Cranch 217, 2 Wheaton 208, 1 ‘Mason 153, 
4. Wheaton ‘73, 9 ib. 576, 4 Cranch 273,.7 Comen 
573, 6 ib, 392. 

-In the case in 1 Stewart 66, the question arose on 
the return of asct. fa: Then, Wilkerson, who could 
not become: a party by ‘motion, should have issued a 
sei. fa. to révive it, because a year and a day had 
elapsed. —2 Tidd—sci. fa. 

‘2. There is another remedy : lie may move this 
Court. for a mandamus to ‘issite, to compel the Court 
to proceed and do whit is right. 2 ‘Duniap’s Prac- 
tice 1130,-5 Mass: 435; 9 ib, 389. ‘Here are two au- 
thotitiés from Massachusetts, which ‘are in point. 
This is nota final-jrdgment.’ Can they not renew 
their application if they produce a further showing 
under-a mandainus- at another time? Here they 
complain that they obtained a judgment, but the 
Court refused to enter it ;. the same’as where, in Mas- 
sachusetts a verdict was rendered, but the Court re- 
fused to render judgment on it, 5 Day is a very 
strong case, 286, 235. 
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It is shewn in 6 — 92 280, that on'a motion for 
a nunc protunc judgment, a mandamus will lie, to al- 
low adeed to be filed nunc oro tunc after error brought. 
The power to issue a »tandamius is a*general power 
to compel inferior Courts to do what they should, that 
they would not do so if the inferior Courts had a dis- 
oretionary- power. 1-Johns. Cases 251 ; 2 Johns. Ca- 
ses.479: 19 Johns. Reports 247 ; 3 Wheaton 433°; 4 
Henn. §; Munf. 178. ieee 

‘The statute of 1824 was _ subsequent to the 
rendition of judgment 1 in this: case, and “it shows two 
things. 

Ast. That the power did not exist : before, 

‘2id. That there isa limitation in’ it-as to time. 

IT willadverttoone fatt. There was an error commit- 
ted, and it is the reason why a demurrer to, the evi- 
dence-was put-in. There was a’variance‘in the date 
of the bill with the declaration. 

’ The Court gave judgment for the plaintiff ir er- 
ror, when they should have given judgment for de- 
fendant in error. ‘The Court said they had a right 
to amend, but no aniendment wasasked for or made. 
1 Harris & McHenrz, 223, stews that after demurrer 
to évidence it was too late to amend, and no amend- 
ment: could have been then made—-4 Wevdell, 409. 
There was an atternpt made to’correct the error, but 
the error was taken advantage‘of in a legal way. . If 
it had went.to the jury th® amendment could not 
have been made, and a non-suit would have been the 
conseyuence. 


Thortngton, in reply ? 
The act of the Conrt ‘was perfect; it had decided 
fully the matter in controversy between the parties. 
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The clerk omitted,to make the correct entry; and this 
omission Was unknown to the plaintiff. The objec- 
tions are, Ist. That there ‘is no power in the Court 
to make the correction. _ 2nd. If power once existed 
itis gone. 3rd. "Phat the Court erred in giving the 
first judgment; ‘put the correctness of the first judg- 
ment cannot here be. -questidned, as it is not before 
us. » Many statutes of amendments have. been cited. 
This is not an amendment, but it is not material. Mr. 
Goldthwaite says, that-all- decisions of amendments 
arte. founded on statutes, but this is-not ¢he case, -'The. 
note in Sanders, says that at Common Law, you 
may eke. ont what is neeessary in,arecord. The 
statutes were not made to correct. cases like this, but 
to change something. In thease in H.. Blackstone; 
the judgment was. ‘for less than it should-have been: 
there it, was enlarged. The-one-ia Strange, 786, was 
an omission to give judgment: on certain, counts > 
this was-a case‘of an amendment. ‘The case. m 
Maule. & Selnr yn, Was an omission: the recerd wes 
afterwards perfected.. This.was'a case of eking ont, 
andit was good. af. Common Law. That authority 
applies strictly to this case: 'a “practice has here grown 
up, and as it.is covenient, the Court will sustam it, 
We-are-told that we could ask for a mandamus,’to 
obtain a remedy, but what kind of mandamus could 
we'send-down to the Court. below? In New Yorka 
mandamus goes- to an officer whois permanent in Ins 
office. ‘Phe remedy to.enforce a mandamus. coni- 
pels obedience by attachment. If you send a aran- 
damus to the present Judge of the Circuit.Court; he 
will say he knows nothing about the matter—that.he 
was not sitting when the judgment was given. But 
here the mandamus would go -to one of this. very 
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Lis Court, from himself—-he must answer -to him- 
To self,. In this case the Judgé has not refused: to act, 
rt ‘he has acted and given judgment for cost: he has giv- 
od en judgment according to law as he bélieves it to be: 
1€ Then it is evident that a mandainus does not lie. 

- Our statute and constitution have given to this 
re Court a general supervising power and control over 
d. other jurisdictions. 

r. ~ In relation to the time of moving for this amend- 
ts ment, this Gourt has permitted amendments -after 
8. longer time than this—see Lapiade vs. Crowell. It 
u is true that the Courts generally. require it to be done 
e early, because false motions might be made and they 
it would-tend to. delay; but this does not apply here. 
The plaintiff showed-anxiety to, proceed by suing out 
: executions. The statutes of 1824, are not disabling 
$ statutes; for amending and creating anew, are two 
? distinct things.. It. is: unnecessary to labor this case 
’ as I would if the practice on it had, been established: 
; the law must be settled, and it is all important * t 


it should not be e disturbed. 

. Wauite, J.—George Wilkerson now deceased,.com- 
inenced suit on a Bill of exchange against Henry 
) Goldthwaite, in -the Circuit Court of Montgomery 
county. ‘To the evidence adduced, by. the plaintiff, 
: the defendant demurred, and at the April term 1823, 
the Gourt overruled the demurrer and.adjudged the 
‘evidence. sufficient to maintain the issue on the part 
of the plaintiff. ‘The clerk in entering the judgment 
failed te mention the sum recovered. ‘The words of 
the judginent after stating the case and the examina- 
tion thereof by the Court are as follows. - ‘ It seems 
to the Court that the said evidence is sufficient. in 
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law’ to maintain the isgue Joined. between said parties; 
therefore, it-is corisidered by the Court that the plain- 
tiff recover of u ip defendant,” without saying to.what 
athount. ‘“Before,,the defect, of this judgment were 
Sientaiciiiinesss\ executionsissued ; by which, howe- 
ver, noné of the- mpney was- niade. :The ) present 
plaintift in ‘error, 4s: administrator of ‘George Wilker- 
son, and upon,suki¢ient notice given, moved the Court 
below, at fle S¢ytomber term 1528, for an order nunc 
pro dunce, to periéet said jedgment. ’ -‘Fhis motion was 
overruled, ‘aud a judg ment» entered a rainst the plain- 
tiff for casts. . This d evision of the Cirenit Court is 
‘now ‘before us; of writ of érror for.revision. The case 
presents questions of importance, and_ perhaps some 
of real. difficulty’. in argument, if is-coneeded that, 
as the clerk was bound to insert the sum. recovered, 
the omission to-do this was a‘clerical: error or. mi’- 
prision. But the. defendant contends that the judg- 
‘ment could nof be‘amended at the. subsequent term 
by the. rules .of she ‘Common ‘Law; or the. provisions 
of our statute of wmendments passed:.im L807, cand 
that if embraced’ by. ithe act. of 1824, moye than three 
years had elapsed; aud the right to amend was ¢here- 
by barred. It'is undeniable, that. the Comimen Lay 
placed many. restrictions on the Courts in ,granting 

amendments, and hence the necessity of the various 


statutes of Eieland toe prevent injustice from.mistakes: 


and casualties, incident to the-imperfection of human 
actiow. But. notwithstanding this _strictness, mere 
ministerial acts were emendable at-Common Law af- 


ter the term had. passed. The’ Chief Justice, in de- 


livering the opinion of;thé Court, in the caseyof Phil 
lips vs. Smith,*says, “ that-continuances might be en- 
tered. at any timé, as ‘well after as before the judg- 
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ment, and he took a distinction between judicial and 
ministerial acts.” ‘The first of which, he says, were 
at Common Law, amendable at any time; and as to 
amendments of judicial acts, “a difference was made 
between such as deface and alter the record; and 


those which are only additional to it, made in order: 


to eke out and complete it.”” Now, if the defect here 
sought to be amended, were in strictness, a judicial 
act, might it not, according to this atithority, be 
amended. It would be. merely completing the re- 


eord, or in the language of the book, ekeing it out,. 
so as to make it complete. 


Without such amend- 


ment the judgment is most inoperative and incom; 
plete: and if to periect it be allowed by Common 
Law, then it might well have been done without the 
aid of statutes. But it is admitted, the omission is 


a clerical mistake, the insertion of damages is a min- 


isterial act, and therefore clearly embraced by the 
principles of the case referred to. 
In the note to 1 Saunders’ Pl. 346, Lord Mansfield 


says, “one point is extremely clear, that the return, 


of the caption to this Court is merely a ministerial 
act, and admitting it to be a ministerial act, the ruje 


in Phillips vs. Smith is conclusive, that ministerial 


acts are amendable at Common Law at any tame. On 
such applications as this, the Court of B. R. has adopt- 
ed the rule to amend, whenever the ends of justice 


require. 


In 6 Term Rep. 8, Mara vs. Guin, Lord Ken- 
yon uses this strong language, “the forms of the 
Courts are always best used, when they are made 
subservient to the justice of the case ;” and the same 
distinguished jurist, in. a case from 7 Term R.;699, 
which [ observe referred to by another book, (but 


7) 


» 


169 





170 


CASES DETERMINED 





WILKERSON Us. GOLDTHWAITE. 





* Burrow 


2750 








which I have not before me,) says expressly, that 
such amendments are not made under the statutes 
of -Jeofails, but under the general authority of the 
Courts. 

- The Court in the case of Shorts vs. Coffen, execu- 
tor of Coffen,* after taking two or three days to con- 
sider, were clearly of opinion to amend a judgment 
against an executor, de bonis proprits, by making it 
de bonis testatoris, st, &c.; et de bonis propriis, sinon, 


. §c.; ‘and that too, even after writ of error had been 


brought; and zn nullo est erratum pleaded; and an 
argument in the Exchequer Chamber—(upon the 
authority of this case,)—the Court of New York al- 


+1 Cowen lowed precisely a similar- amendment.’ 
¢1Caing Inthe case of Samin and others vs. Drake, the 


Coutt permitted the judgment to be signed nunc pro 
tunc, and observed, ‘“ the omission was the neglect of 
one of their officers which ought not to prejudice any 
one.” Many other authorities might be adduced, if 
necessary, to the same point. But these surely are 
sufficient to shew that, by the very constitution of 
Courts of justice, and to answer the ends of their 
creation, they have, by the rules of the Common Law, 
power, so far to correct the omissions of their own 
ministerial officers by entering judgments nunc pro 
tunc, as not to allow their mistakes to defeat the pur- 
poses of justice. This question, however, is not 
strictly open for discussion in this State. It has 
long been the practice of the Circuit Courts to enter 
judgmsnts nunc pro tunc, whenever essential to .the 
interest of suitors and where the record furnished 
sufficient dafa for such judgments : and this -practice 
has frequently been sanctioned by the adjudications 
ofthis Court. The cases. of. Fugua & Henlett vs. 
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Carriel & Martin,—-Clemens vs. Judson & Banks »* Miner's 
and Draughan vs. The Tombeckbee Bank, are to this» itia. 395, 


point. 

But it is further insisted, that even if this power 
be allowed the Courts, it is merely a discretionary 
power, from a decision in the exercise of which a 
writ of error will not lie. It is true inferior Courts 
do possess certain. discretionary powers, which if 
abused, can not be corrected on error: ‘and perhaps 
the nature of these powers will best appear by refer- 
ence to some of the cases in which they are known 
to exist. Continuances, new triais, and motions to 
amend pleadings out of the time prescribed by sta- 
tute for their being filed, are of this character. In 
such cases, though a mistake of a Court might asse- 
riously injure a party as an error in the final judg- 
ment, yet a writ of error would not lie. The poli- 
cy of the law requires this; for, from the very na- 
ture of the enquiries, it is impossible that a revising 
Court should be as fully in possession of the facts ne 
cessary to a judicious exercise of such discretion; as 
the inferior tribunal, before which they are all de- 
veloped. As, however, there are evils attending 
this restriction, it should never be carried beyond the 
reasons on which it is founded ; and perhaps it may 
be assumed as a good general principle, at least, 
that whenever a case can be exhibited of record to 
an appellate Court, in precisely the-sarne attitude 
which it presented in the Court below, a writ of error 
will lie, if the judgment be final. What then is there 
in this case, which was exhibited in the Cirevit 
Court, and that does not appear of record here? 

We have before us the entire grounds of the mo- 
tion, and all the facts of the case. I can conceive, of 
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nothing which would have ‘influential the Circuit 


‘Court, which is ‘not- now before us for our considera- 


tion. 

But again, I think it fairly deducible from the au- 
thorities already referred to, on another branch of this 
case, that where.a ministerial officer of a Court is 
required by law to do a ‘particular act, which he 
fails to do, greatly to the prejudice of a suitor’s rights, 
it is not duly the province of the Court to correct 


that error, when there is sufficient data on which it 


can be amended with legal certainty and precision, 
but that it is the undoubted right of the injured par- 
ty to demand that the error should be corrected. The 
judgment was the means of redress given by the law 
to.the party; but as at first entered, it was insufli- 
cient for the purpose designed, Then surely, upon 
a proper case presented to a Court, having ample pow- 


ers, it..was as. much a matter of right to demand its 


amendment, in order to attain the very object of the 
law itself, as to have had it entered correctly, when 
the. demurrer was disposed of. It is, however, far- 
ther. contended, that admitting a writ of error might 
have been prosecuted. by the. other party, had’ the 
Court, allowed the amendment, it will not lie, as the 


ages now situated—the Court having refused: the 
motion. That it is not a final judgment within the 
meaning of our statute,;. allowing writs .of error; 


and-that if the plaintiff be aggrieved, he must seek re- 
dress by a. mandamus) Why was not this a final 
judgment? It was clearly a final disposition of the 
case on the circuit, fer no other Judge, according to 
the established practice of our Courts, would, after- 
wards, have heard the motion. It was, moreover, a 
judgment for costs, by which the party was agerieved, 
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and for which an execution would have issued. To 
my mind there is not that wide distinction between 
a judgment denying and one sustaining a motion, 
which is supposed: at least this Court has not re- 
cognized the distinction. For, during this very term, 
we have taken cognizance of.a judgment of the Cir- 
cuit Court of Jefferson county, where there was a 
refusal, on motion, to enter satisfaction of record, and 
have affirmed that judgment. a 
In the case of Creighton vs. Denby, the point WAS Rep 950. 
expressly made, whether a writ of error would he 
from a: decision of the Circuit Court, overruling a 
motion to quash an execution ; and the ‘Court, upon 
the authority of several cases there cited, say, that 
the decision was a final judgment upon. the matter 
therein litigated; and the party dissatisfied had: a 
right to have it reviewed in this Court. Indeed the 
doctrine seems to have-been so well understood that 
in the case of Thurman vs. Matihens, which was a°1 Stewt's 
writ of error to reverse for refusing to-arrest the judg-““"" 
ment below, the question was not -inade; though 
im other States it has been determined that on such 
refusal, error would not he. 
Between the case in Ainer's Reports, and the pre- 
sent, | can perceive no difierence in principle; and we 
are not disposed to disturba settled and salutary rule 
to favor what, at best, is nothing more than a distine- 
tion without a difference ; especially when the reme- 
dy by mandamus, if i could be had, would be dila- 
tory and badly adapted to the organization of our 
Courts. We are therelore of opinion, that the Court 
below erred, in refusing toamend the jadement nunc 
pro turc—for which the judgment must be reversed, 


¢ 
and the cause remanded. 
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In doing this, we have not felt ourselves authorised 


to go farther back than to the single enquiry, wheth- | 


er the Circuit Court ought, or ought not, to have sus- 
tained the motion to perfect the original judgment, by 
allowing the amount recovered to be inserted. Up- 
on .all the other features of the case, the Judge had 
passed in overruling the demurrer to the evidence, 
and if he erred, it will be matter for future revisal. 


Taytor, J.—As my opinion corresponds with that 
of the majority of the Court, as delivered by my bro- 
ther White, on every point but one, it is only ne- 
cessary for me to notice that one. 

I believe that there is no final judgment in the 
Court below, and that the motion to dismiss ‘the writ 
of error should be sustained. 

I understand a final judgment to be res adjudicata. 
That the question which has been decided can not 
be again agitated in the Court which made the 
decision, in the same fourm. This is certainly not 
the case with respect to a motion for a judgment zune 
pro tunc, which is overruled. 1 am aware that some 
additional reason must be shewn before the Court 
would again hear a motion which had, at a previous 
term, been overruled, but it is by no means difficult 
to imagine cases in which it would be done. If ina 
new county, where books were not to be had, such 
a motion were made and. overruled, but upon consult- 
ing authority, it was found that the cases all sustain- 
ed the motion, certainly it would be heard again. 
But it is not difficult to suppose a case, in which ex- 
treme injustice would attend a contrary practice. A 
motion of the kind is made and overruled, trom the 


insufficiency of the evidence adduced in support of 
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the motion. It is reasonable to be presumed ihat the 
Supreme Court would decide in the same way ; but 
afterwards, an old docket, which had been mislaid, is 
found, containing a distinct memorandum of the 
judgment, in the hand writing of the Judge who pre- 
sided: This additional testimony can not be uséd 
on the trial in the appellate Court, because, strictly, 
forms no part of the record: is the party to remain 
without redress? So the Court determines. 

But it has been said that the peculiar organization 
of our Court demands the decision, that one Judge 
will not hear the judgment of his predecessor con- 
troverted. To my mind this objection produces no 
difficulty. By the alternation of the Judges, it was 
never intended to change the rules of decisions, nor 
to cast new burthens upon suitors, and although 
I should feel as great a delicacy as any person in 
rehearing points discussed which had previously 
been decided by another member of the bench, in 
the same cause, yet if new facts were introduced 
which were not before him, I should not hesitate to 
hear and to determine. 

But this is not a matter left to reason alone; the 
thorities are full upon the subject. 

It is unnecessary to adduce authority to prove that 
a writ of error can be sued out upon no other than a 
final jadgment. This position has been taken so of- 
ten by this Court, and is so completely within the 
words of our statute, which is affirmatory of the 
Common Law, as maintained by an unbroken chain 
of decisions, that it would be but time lost to occupy 
any on this part of the subject. But the question 
is, what is a final judgment ? 
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In the case of Horne vs. Barney,’ Chiet Justice i Johns 


176 


2 2 Johns. 


R. 101. 
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Spencer speaks of it as settled law, that ifa judgment 
be arrested for the insufficiency of the declaration, 
that a writ of error will not lie. See the same doc- 
trine in Bayard vs. Malcolm» When a judgment is 
arrested, there is a decision of the Court arresting 
that judgment, and costs are uniformly given to the 
party making the motion ; yet it is not a final judg- 
ment. Axother action may be brought on’‘that which 
constitutes the foundation of the suit in which the 
judgment was arrested. So it has been determined in 
this Court; that a writ of error will not be sustained on 
a judgment of nonsuit. Why? Other reasons may be 
given, it is true, but the strongest is because it is 
not a final judgment; the party has remedy by an- 
other action. ‘The saine, it seéms to me, is the only 
consistent doctrine in the case before the Court. A 
Court overrules a motion for a judgment nunc pro 
tunc. Is there a final judgment rendered by the 
Court? Does the case assume the nature of res adju- 
dicata? Surely not. The plaintiff may institute 
‘another action, and prosecute it to a recovery. Itis 
unnecessary to multiply authorities to support this 
position. 

But it is said, that this Court has adopted a differ- 
ent rule. Itis true, that the decision, on a motion to 
quash an execution, whether sustaining or refusing 
it, has been determined by this Court to be ground 
for error. , 

_ The opinion given in the case rests for authority 
Matirely on some Virginia cases; but neither in that 
State, nor any other, cana decision, analagous to the 
one ‘which is asked in this, be found. A motion to 
quash an execution, even if unsuccessful, places the 
party in a very different situation frem one in arrest 
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of judement, or for a judgment xe pro tunc. In 
the first case, the plaintiff has not only a subsisting 
senguent, * but the means of immediately coercing 
that judgm nt. Delay here would be dangerous, 
and before a defendant could regularly proceed by 
mandamus, it might be too late. Not so here— 
none of this urgency exists, and the party has ample 
time to pursue that se which has heretofore 
been open to him, without the probability of being 
placed in 2 worse ie ae 

It is certainly unnecessary to answer the argument 


which is founded upon the decisions of this Court, 


LIS iouUunaed 


sustaining writs of error which brought up cases 


after.a ju dement nue pro tac had been ordered by 
in inferior Court. It reuires no astuteness to per- 
ceive that, in such ca: oe >is a final judgment. 

verfect by the judgment, and the 
whole case is open for re-examination by this Court. 
The party is not confined to errors committed in the 
proceedings upon the judgment xe pro tunc, for 
that constitutes only a part of the record which it 


Aat 


The record is made 1 
or 


perfects. 
I am, therefore, of opinion, the writ of error should 


be dismissed 

My opinion was the same in the case of Baylor vs 
Net . Darling, devided at a previous day of 
tis term 
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It is in the power of a party applying for the charge of a Court, to have it spe- 
cifically applied to every point arising on the evidence; and where the charge 
is asked in such general manner, as that when given it may not be as ex- 
plicit as the testimony would authorise: it is not a ground of reversal, that 
the charge was too general. 

A party, undertaking to perform a piece of work for another, will be required 
to complete it according to the contract, but where the work fails after its 
completion, by any means not within the control of the contracting party, 
this will not bar a recovery for the price contracted to be paid. 


In error from Mobile Ciruit Court. 

This was an action of assumpsit. Toulmin, the 
defendant in error, had undertaken, for a stipulated 
price, to build the walls of a brick house for the 
plaintiffs. Shortly after their completion, the house 
fell, and the present action was brought to recover 
the amount contracted to be paid for the work. The 
witnesses examined on the trial, assigned different 
reasons for the destruction of the house. ‘By some, 
it was attributed to a defect in the roof; and by others 
to a pile driving machine, in operation in an adjoin- 
ing lot. ‘The Court charged the jury, “that if from 
the evidence, they believed Toulmin had performed 
the agreement on his part, and that on the erection 
of the buildiag, there was no deficiency in the work, 
or in the materials, which occasioned the walls to 
fall, but that their falling was fairly attributable to 
some other cause, not created by Toulmin, or within 
his control; then they should find in his favor— 
otherwise, their verdict should be against him.” 

The defendants below, by their counsel, excepted 
to this charge of the Court, and assigned for error 
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here, that the charge was too general—that it was 
speculative and erroneous in law, and calculated to 
mislead the jury. 


Hitchcock and Gordon, tor plaintiff. 
Elkott & Crawford, contra. 


Lipscomp, C: J.—The facts of this case, as far as 
they can be collected from the record, are these :— 
‘Toulmin, the defendant in error, had undertaken to 
build the walls of a brick house for the plaintiffs in 
error. The walls were built, and a short time after 
the roof had been put on, the building fell down. 
‘This action was brought by Toulmin, to recover the 
price stipulated to be paid for it. ‘The foundation for 
the walls, it is understood, was not to be made by 
Toulmin. It appears, from the bill of exceptions, 
that a great many witnesses were examined on the 
trial, and much contrariety of* opinion expressed as 
to the cause of the falling of the walls. One of the 
walls was not plumb; and it was the opinion of 
some, that the wall was originally plumb, but that 
the bulge had been occasioned by the jarring of the 
earth, from the use of a pile driving machine, be- 
longing to Mr. Hitchcock, on a lot adjoining, when 
the wall was only about eight feet high; - and 
others were of opinion, that it was attributable to a 
defect.in the roof. -“'The Court charged the jury, 
that if, from the evidence, they believed that Toul- 
min had performed the agreement on his part, and 
that. in the erection of the building there was no 
deficiency in the work, or in the materials, which oc- 
casioned the walls to fall, but that the falling of the 
walls was fairly attributable to some other cause not 
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| created by him, or within his control, then they 
should find in his favor—otherwise, their verdict 
should be against him.” 
The objection taken to this charge is, that “ it is 
) speculative, and erroneous inlaw,” and calculated to 
| mislead the jury; that under this cl 1arge, the jury 
|. might have thought,.that if the pile driving machine 
i hed been the cause of the wails’ falling, Toulmin 
| would have been still entitled toa recovery, when it 
was his duty, ‘under the contract, to have made good 
| the defect in the wall when it occurred, and not to 
have progressed with the work until the defect had 
been repaired. It was not agreed, that this had been 
the view taken by the jury, but only that th ey night 
| so have viewed it. 
2 Peters 18 Chirac et al. vs. Retneter, Judge Story, in giv- 
+ R. 6%. ing the opinion of the Court, objects to the charge of 
the Court below, an the ground that it was specula- 
tive, and on a hypothetical state of facts not warranted 
by.the evidence; but his objection was, mainly, to its 
being erroneous in point of law. 
In a case between the same parties in 11 Whea- 
ton, 59, one of the grounds relied on was, that the 
Court below had erred in charging the jury erro- 
neously -in a hypothetical case, not warranted by the 
testimony. - Chief Justice Marshall -in giving the 
opinion of the Court, recognizes the power of the 
Court to revise such a case, “and reverse it, if such 
erronequs charge had an influence in procuring 
| the verdict of the jury. I infer from the tenor of 
his remarks, that to make it a ground of reversal, 
there must be a concurrence of error in point of law, 
in the charge given, and an influence on the jury in 
| forming their verdict. If given under such cireum- 
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Bank, several | were assigned 
with powers of pro ey to confess judgment, (and 
this was done at the request of the Bank,) as colla- 
teral security, as well for the Bank as for the endor 
sers of a note discounted by the Bank. ‘The Bank 
had possession of the bonds so assigned. The de- 
fonce set up was the negligence of the Bank in not 
coliectine the vias nds so assigned; the judge in the 
Court below, charged th e yur 1e not Cities 
yademen! on th bonds a —_ exeeutions we 
as much tue fault a ae endorse s the Bank The 
Supreme Court reversed this ju actieal and ie hief 
Justice T2ghiicn, in giving the opinion of the Court, 
rests the reversai mainly on the ground, that the 
charge given was wrong In point 01 hae, and on 2 
question material to the endorsers. ‘The bonds were 
in possession of the Bank, and the endorsers had no 
control over them. If there was any agreement by 
which the Bank was relieved from using diligence in 
the collection of the bonds, it w: Fiedaataan it, to 
make that fact out in evidence. This case was not 
decided on the ground of the nn rge being specula- 
tive, but that it was wrong on a point material to the 
endorsers. 
The conclusion to be drawn from these cases, seems 


rr 


to me, to be, that to make a decision of an abstract 
question, not called for by the testimony, ground of 
a reversal, it mugt be wrong in point of law, and 
must have had an influence on the jury in forming 
wich stress seems always to be laid 


their verdict: n 
on the last. How the Court in Chirac v. Retnecker, 
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(before referred to) came to the conclusion, that the 
uncalled for opinion, on an abstract question, had an 
influence on the jury, does not appear from the re- 
cord, further than may be collected from the fact, 
that the charge was made at the request and in the 
precise language of the party, who obtained the ver- 
dict; the inference from this circumstance is very 
strong, that the charge had the influence ascribed 
to it. 

In the case of Barton vs. Glasgow, the doctrine is 
laid down, that if the Court is not called on to charge 
the jury on a particular point, and in its general 
charge lays down the general principles of the law 
correctly, the judgment will not be reversed, because 
a more pertinent charge might have been given. If 
there are particular circumstances to exempt the 
case from the operation of a general rule, it. is the 
business of counsel to ask the opinion of the Court, of 
the law on those circumstances. 

In the case of Pennock and Sellers vs. Dialogue. 
the: evidence was set out in the record, and the ques- 
tion was raised, that it called for other and explanatory 
directions to the jury than were contained in the 
charge of the Court below. Judge Story, in giving 
the opinion of the Court, says, that itis no ground of 
reversal, that the Court below omitted to give direc- 
tions to the jury on any points of law which might 
arise In a cause, where it was not requested by ei- 
ther party at the trial. It is sufficient for us, that 
the Court has given us erroneous directions. If 
either party deems any point presented by the evi- 
dence, to be omitted in the charge, it is competent for 
such party to requise an opimion of the Court upon 
that point. [fhe does not, ifs a waiver of it. Let 
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us apply the settee of the case cited, to the one 
under consideration. Is the charge of the Court be- 
low, speculative and erroneous in law : and if it is, has 
a reasonable ground been shewn from which to infer 
that it had an influence on the jury in forming the 
verdict ? 

The charge of the Judge must be taken altogether, 
if we wish to arrive at its true meaning: it 1s not to 
be detached, and separate members of the same sen- 
tence to receive a construction as though it stood un- 
connected with other members or branches of the 
sentence. The charge must also be applied to the 
state of facts presenfed by the record. ‘The evidence 
shewed that the house had fallen, after it had passed 
trom the hands of Toulmin. Then, in the language 
of the Judge’s charge, if he had performed the 
agreement on his part, he was entitled to recover. 
This part of the charge, thatif he had performed the 
agreement on his part, is very comprehensive ; it 
would embrace every thing that the law of his agree- 
ment required: any failure, the least possible under 
this instruction, would prevent a recovery. It was 
so far strictly appropriate and pertinent to the facts 
disclosed by the record. Let us see if the subse- 
quent parts of the charge convey a different meaning. 
‘Lhe Judge, after telling the jury what was required 
by the agreement, by way of illustration, says, that 
if the falling of the wall was fairly attributable to 
some other cause not created by him, or within his 
control, he was entitled to recover—meant nothing 
more than, if after such fulfilment of his agreement 
in every thing that the law required, the wall had 
fallen, he was not accountable—that his risk extend- 
ed no further than to the completion of the work he 
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had undertaken. If there had been a different state 

of facts, and ‘louliin had attempted to excuse him- 
self from performance, the Judge’s charge would then 
have been fairly obnoxious to the objections taken, as 
nothing would exeuse for a non-performance—not 
even the acts of God.* If the walls, before they were 
finished, had been prostrated by a storm, an éarth- 


quake, or any other cause, the contractor would still 
be bound to finish them according to contract. 

This, however, is nothn j litee the ty ie facts pre- 
sented. It isto the last branch of charge, that 
the plaintiffs in error ¢ ound 1 thei inobje oh 18, and con- 


tend that it would authorise the j ury to excuse ‘Toul- 


~ 


min from the rn of the machine for driving pi- 
ling on the walls. Ifthe operation of the machine, 
had the effect to bulee the wall, not from any defect 
in the foundation, ‘Toulmin was certainly bound to 
repair it; but if this deleterious effect on the wall 
was produced froma want ofa good foundation, he 
would not be accountable f for 1 If he failed 1 in do- 
ingany thing the law of his contract requ uired of him, 
he had net periormed and had not brought himself 
under ee Judee’s charze. It is true, that he may 
have hi - no control over the machine that some of 
the witnesses supposed occasioned the defect in the 
wall, but he sai 2 control over that defective wall. 
If, therefore, the — rt of the Judze’s charge should 
he carried ney aud construed to relate tothe period 
breve the work was sh progte “ss, It 18 altogether con- 

stent, and did not authorise the jury to relieve Toul- 
inin from any thing that his contract required. 

ES the hee © was too gencral and not sufficréntly 


explicit on any pom, and the phuntiffs 1a error had 
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been mnder euyw apprehension {| if oof woth not je 
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sufficiently understood by the jury in applying it to 
a particular point in their case, it was their province 
to ask the Court to instruct the jury on the law, as 
applicable to such point. ‘They should have asked 
the Judge to instruct the jury, that if they believed, 
the falling of the wall was in consequence of its be- 
ing thrown out of place by the jarring produced from 
the operation of the machine, and that this was not 
froma want of a good ae that ‘Toulmin was 
not entitled to recover. The Judge would have been 
fully apprised of the point w ae to be presented, 
otherwise he could not know to what part of the 
charge the exception was taken. This view is fully 
supported by the case of Pennock § Sellers vs. Dia- 
logue.\ 
We should not be astute in seeking grounds for 
reversing the judgments of Courts below : if there is 
an ambiguity we should incline to support the judg- 
ment, rather than to reverse ; and in all cases, if the 
error is not clear from the record, we should affirm. 
The party seeking a reversal must be specific in shew- 
ing the error complained of. It is not sufficient that 
there may have been error: it must be shewn to have 
intervened. 


The Court was not requested to give any particu- 


lar charge: but the charge was a general one, in 
which it seems to me the general principles of the 
law of the case were correctly laid down. _ It isnei- 
ther speculative, nor erroneous. [i was not as ex- 
plicit as the testimony would have authorised; but 
this 1s no ground oi reversal 


Couuicr, J.—1 am of opinion that the judgment 
of the Circuit Court should not be sustained. "The 
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charge of the Judge seems to me to proceed upon-the 
hypothesis that the failure of a party to perform an 
express covenant may be excused by shewing that 
he ‘was prevented by the interference of a third per- 
son over whose acts he had no control. ‘The con- 
wt eters verse is too well settled to require discussion at this 


C.C. R.83 


co.5e yeni ie aa 
aod 221—day, and is not denied in the opinion of the majority. 


East, 650,, ‘The proof went to shew that, in the opinion of some 

ae aoe of the witnesses, the wall received an injury while in 

wm the progress of erection, by the operation of a pile 
driving machine contiguous to it, employed by an- 
other person, which occasioned its fall. If the wall 
received an injury while incomplete, and the defen- 
dant, without repairing the injury, went on to com- 
plete it, he certainly did not satisfy the stipulations of 
his contract : and the charge of the Court, by which 
the jury were informed that if the fall was produced 
by an ageney over which the defendant had no con- 
trol, was equivalent to saying, if the fall resulted from 
the-employment of the pile driving machine the plain- 
tiffs were not entitled to recover. 

The idea that it is not error if a Court omit to in- 
struct the jury upon all the questions of law which 
the facts elicit, unless particularly requested. is cer- 
tainly well founded ; and to that effect is Pennock et. 

epi is al. vs. Dialogue.’ But neither of these cases, or any 
Sears-and other within the scope of my reading, goes the length 
of determining, that if the charge, as applicable to 
the facts, is erroneous, that ‘the judgment shall ne- 
vertheless be’ sustained, because the Court was not 
requested to modify it. 

Butif-I have misconceived the charge in suppo- 
sing it to be erroneous in point of law, I certainly 
cannot be mistaken in attributing to it a direct ten- 
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dency to mislead the jury, by inducing them to be- 
lieve that if the fall was occasioned by the pile dri- 


ving machine the deiendant was not liable ;.and if 


such was its most probable effect the judgment is er- 
roneous.. 

In every view in which I can consider this case, | 
think the judgment should be reversed. 


CRENSHAW, J. not sitting 


TOMBECKBEE BANK versus S'TRONG’S EXECUPORS 


! 


Where the Clerk in entering a judguent, makes the entry in short, referring 


to another judminent, the entry of which is fill and m proper form, such 
ew ment will not be deemed perterct, so a3 tu authorise issuance ef execu- 
tion thore: i . 

E = loment entered during « term must be of isell, tuli and in proper form, 
and th » impertections of one cannat be corrected by a reference to anve- 
ther. 

Onethe deter mination of a mglion Grasiuug an execution, a writ ef error will 


ie. 


The Tombeckbee Bank obtained a judgment in 
the Cirewit Court of Washington against several par- 
ties amiong whom were the nee in error. The 
Clerk im entering up the judgments, drew out‘one 
in } proper form arid at ler ng thaa and entered the rest in 
hort ‘referring to the first. . The judgment against 
the defendatits was.in short, and on it, exeeution had 
issved., Jn motion made, the Court quashed the 
excention. on the ground of there being no sufficient 


judgment, on which tt could isstte. 
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A writ of error to reverse this decision was there- 
upon taken to this Court. 


Mitchcock, for Plaimtiff—Elhott, contra. 


Taytor, J.—In this case, the Court below quash- 
ed an execution which had been issued in favor of the 
Bank against the defendants, on the ground that 
there was no sufficient judgment to authorise the ex- 
ecution ; and the writ of error was sued out to reverse 
this decision. 

The case has been argued upon its merits, and 
also upon a preliminary motion made by the defend- 
ants todismiss the writ of error, because there is no 
final judgment of the Court below. 

This Court has so often overruled obiections of 
this kind, and sustained writs of error to bring up 
the decisions of inferior Courts on similar motions to 
the one which was made in the Court below in this 
case, that I feel precluded from entering into an in- 
vestigation of the general doctrine. 

The motion to dismiss must be overruled. 

It appears from the record, that this suit was 
commenced by notice, in the manner authorised by 
the charter establishing the Tombeckbee Bank. The 
notice is transcribed as a part of the record ; after 
which, the caption, with which the record should 
have commenced, is inserted, and. the transcript pro- 
ceeds thus : . 

.“ Be it remembered, that a judgment was render- 
“ed at the term aforesaid, of the Court aforesaid, in 
“favor of the President, Directors and Company of 
“the Tombeckbee Bank, against Gilbert C. Russell, 
“ Benjamin S. Smoot, Chamberlain & Darling. and 
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“the Executors of Thomas J. Strong, deceased, in 
“the words aad figures following, to wit: 

same, 

VS. 

Gilbert C. Russell, 
Benjamin 8. Smoot, 
Chamberlain & Darling, 
| Ux’rs of Thomas J. Strong. 


“ Judgment. 


sitar chaining 


“Same judgment for three thousand one hundred 
“dollars, with interest from the Sth April, 1820— 
“ $3100.” 

“The clerk then proceeds to state, that the above 
“judgment refers for form, to a preceding judgment, 
‘‘ rendered at the same term aforesaid, in the words 
“and figures following, viz: 

“'Tombeckbee Bank, 
Us. 
“John W. & Lem J. Alston, &¢.” 
And transcribes that judgment at length, which is in 
proper form. 

‘The question is, is there a judgment in this case, 
upon which an execution can be issued. 

Previous adjudications of this Court have settled 
this question in the negative. 

In the case of Draughan and ethers vs. The Tom-__ 
beckbee Bank, it was decided, that resort can not be Rep. 8. 
had to another case beside the one in which the mo- 
tion is made, for facts on which to sustain a motion 
for ajudgment snc pro iunc, but that the record of 
the case itself must furnish sufficient data to sustain 
the motion. It does not appear from the report of 
the case, what facts were before the Court, but the 
decision proves this much. that no resort cap be 
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had to the judgment in the case of the Bank vs. the 
Alstons, to supply the deficiencies of the judgment in 
this case ; and ‘that the clerk can only transcribe the 
record in the case in which the writ of error is pro- 
secated, and has no authority to certify to what judg- 
ment the entry of one which refers to some other. 
does refer. ‘The case of The Tombeckbee Bani: vs 
James D. Godbolid, decided in this Court at the July 
term of 1830, is full tothe point in this case. There 
the entry of the clerk in the Circuit Court, intended 
for a judgment, is set out in the opinion of the Court, 
and if there be any difference, is more definite than 
the one now under consideration. ‘The name of the 
plaintiff, as well as of the defendants, is given in the 
entry, which afterwards is in these words: 


‘Judgment at April term 1821, for = $4907 
“Interest up to April term, 122 68 


$5029 GS 


In that case the Court say, “we are of opinion that 
the statement offered in the Court below as a judg- 
ment can not ve considered as such, but must be 
viewed as a mere memorandum ef the Clerk from 
which a formal judgment could thereafier be drawn 
up.” 

{t is insisted, however, by the plaintiffs counsel, 
that the transcript in this case shews there was a 
judement, and the statement of the Clerk is referred 
to for the purpose of sustaining that position. ‘hat 
statement immediately succeeds the usual caption to 
the record, and is evidently onty the opinion of the 
te cloak; and not a transcript of any pari of the pxo- 


ceedings of the cese. © A complete record should on- 
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ly ernbody the whole proceedings, which have been 
had in the suit, and which appears by the papers 
and minutes of the Court, and nothing can be added 
to it which does not appear in those proceedings. If 
the clerk undertakes to make that good from memo- 
ry or in any other way, which according to the pa- 
pers and entries in a case is bad, any thing supplied 
by him must be rejected. 

The Court has been requested to give an opinion 
as to the sufficiency of the proceedings to authorise a 


judgment zune pro tunc in the Circuit Court. I do 


not hesitate to say, were this res integra, I should 
think the facts sufficient to authorise such a judgment. 
How far the case of Draughan vs. The Tombeckbee 
Bank might come into collision with such a decision, 
I know not without examining the record in that 
case ; and even were they such as to make it a case 
in point, [ should feel strongly inclined to overrule 
it. Butas there is not unanimity of opinion on this 
subject, and two of the members of this Court have 
declined sitting on the trial of the case, itis thought 
inexpedient to determine that point. 
Let the judgment be affirmed. 


Lirpscoms, C. J. and Sarroup, J. not sitting. 
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A having shipped goods from New York for Mobile, which became damaged 
on the passage, proceeded to call the Port Wardens to view the goods, with 
the purpose of charging the ship owners. B, the agent of the ship owners, 
promised A that if he would desist, and proceed to sell his goods at auction, 
he, B, would pay the amount of the loss. [n an action to recover the amount 
of the loss from B—Ield— 

Thatthe promise was not within the statute of frauds, but that 5, was liable. 

* 


Travis brought his action of assumpsit in Mobile 
Circuit Court, to recover of Allen the sum of one hun- 
dred and sixty eight dollars and thirty two cents. 
Allen was the agent, or consignee of the owners of the 
ship Amelia, on which vessel Travis had shipped 
sundry goods from New York to Mobile. On the 
passage, the goods became damaged, and Travis was 
about calling on the Port Wardens to survey the 
goods, in order to charge the owners. Allen then 
told the Plaintiff that if he would not proceed thus, 
but would brush up his goods, and sell them at auc- 
tion, he would pay whatever amount should accrue 
between the auction sale, and the original invoice 
price. Travis, in compliance with this undertaking, 
sold the gocds and brought the present action to re- 
cover for the loss sustained. 

The defendant demurred to the declaration ; and 
the Court considering the case within the statute of 
frauds, sustained the demurrer. To reverse the 
judgment thus rendered, the case was brought to 
this Court, and the same assigned for error. 


Hitchcoch, for Plaintif¥—Cramrford, contra 
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Sarroip, J.—The relative situation of the parties, 
as plaintiff and defendant, was the same in the Court 
below that it is in this Court. The declaration was 
in assumpsit, and contained three counts, m sub- 
stance as follows : That the plaintiff Travis 
shipped goods from New-York to Mobile, in the’ship 
Amelia, which goods were damaged on the passage. 
Allen was the agent and consignee of the ship owners. 

1 4 } 


Travis heiaed y aR to cal! the port wardens 


to have a survey of the goods with a view to charge 
the ship owners, and being about todo so, Allen then 
told him if he would not thus proveed, but would 
clean and brush up the goods and sell them to the 
best MR at auction, he, Alien would pay him 
the difference betwee iavoice price, and that 
for which they should sell. ‘ravis did so pursuant 
to Allen's request, and the loss amounted to one hun- 
dred and sixty eight doilars thirty two cents; for 
which the action was brought. 

Allen demurred generally to the declaration ; and 
the Court considering the case within the statute of 
frauds, sustained | the See. 
1e judgment on demurrer, is the cause assigned 
ior er'ror- 

Our statute of frauds, so far as regards this con- 
test, is a literal transcript of the English statute of 
29 Charles II, as is also the statute of New York, 
and of most or all the other States of the Union. The 
decisions, therefore, which have been correctly made 
under either of the others, are good authority in re- 
ference to ours. Its language is, “that no action shall 
be brought whereby to charge the defendant upon 
any special promise to answer for the debt, default 
or misearriaze of another person, unless the agree 
25 
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ment on which such action shall be brought, or 
some memorandum or note thereof, shall be in wri- 
ting and signed by the party fo be charged therewith 
or some other person thereunto by him lawfully au- 
thorised.” Here it is conceded the agreement was not 
in writing; and the question is, was the contract 
void ? . 

The classification of contracts involving this doc- 
trine, as recognised by the Supreme Court of New 
York, and many other tribunals of the highest respec- 
tability, is, 

1. Cases in which the guaranty or promise is col- 
lateral to the principal contract, but is made at the 
same time and becomes an essential ground of the 
credit given to the principal or direct debtor. In 
such there is not, nor need be, any other considera- 
tion than that moving between the creditor and _ori- 
ginal debtor. 

2. Cases in which the collateral undertaking is sub- 
sequent to the creation of the debt, and was not the 
inducement to it, though the subsisting liability is 
the ground of the promise, without any distinct and 
unconnected inducement. ‘There must be some fur- 
ther consideration shewn, having an immediate res- 
pect tasuch liability, for the consideration of the ori- 
ginal debt will not attach-to this subsequent pro- 
mise. And, : 

3. Cases where the promise to pay the debt of an- 
other, arises out of some new and original considera- 
tion of benefit or harm, moving between the newly 
contracting parties— Leonard vs. Oredenburgh’ The 
two first classes of cases are within the statute 
of frauds, but the lest is net-—S. C. and note g, ap- 
pended, also 1 Saund. 211. note 2 
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A distinction has often prevailed (more uniformly 
in the early decisions,) between what were consi- 
dered original, aud those deemed collateral underta- 
kings ; and this distinction has been recognised as 
the criterion by which to determine whether or not 
the contract was affected by the statute. That the 
former were not, and the latter were—that if the per- 
soi for whose debt, duty or miscarriage, the under- 
taking was made, was liable at all, so that the entire 
responsibility did not rest upon the other person, his 
promise was considered collateral, and if not reduced 
to writing, was void. Ii, however, no other person 
was liable for the same debt, duty or miscarriage, al- 
though the. other person. may. have been liable for a 
distinct debt, &c., which was the measure of the one 
in question ; in such case the undertaking has been 
considered an original one, and not within the sta- 
tute. Yet as has been well observed by an eminent 
jurist, it should be borne in mind that although col- 
lateral promise has become the technical phrase, 
whereby the promise within the statute has generally 
been distinguished, such words do not occur in the 
statute itself, and cannot therefore, be taken as a cer- 
tain criterion, in deciding whether a promise for ano- 
ther is or is not within the meaning of this law. The 
promise, mentioned.in the statute, is as well that 
whereby a man undertakes to answer for the debt, 


as for the default of another.» The principle is also Roberts 
4 on F. 


held by the same writer and others of equal merit, 
and from which I have no disposition to dissent, that 
the policy of this statute, like most others determin- 
ing the rights of propeaty, entitles it toa just and 
liberal construction. I would administer it according 
to what appears to have been its true spirit and in- 
tent—neither abridging nor extending its operation. 
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The case of Williams vs. Leper,’ cited on the part 
of the plaintiff, is one justly supposed to afford the 
most satisfactory illustration of the branch of the sta- 
tute involved in this case. There, Leper, in the ca- 
pacity of broker, being about to sell the effects of an 
insolvent debtor for the benefit of his creditors, Wil- 
liams, the landlord, came to distrain the goods in the 
house—the broker promised the landlord to pay his 
debt.if he would desist from distraining: and he did 
thereupon desist, the agreement being by parol. 

The Court decided that undertaking not to be within 
the statute of frauds. That the res geste entitled the 
landlord to recover his rent of the broker. The rea- 
son employed was that Leper was.a trustee for all 
the creditors, and was obliged to pay the landlord, 
who had the prior lien—that the goods were the fund 
out of which the debt was to be paid; and that it 
was not a collateral, but an original underiaking. 

-Although it is true, as contesided in ‘behalf of the 
defendant, that there is Some dissimilarity between 
the features of that case and this, yet they are be- 
lieved in principle to beara material analogy to each 
other. Without the aid of the agreement, Leper was 
as free from responsibility for the rent, as was Allen 
for the damages sustained-in the goods; they were 
both in the exerctse of an agency which subjected 
them toa moral obligation to make the promises they 
did, and to comply with them, or otherwise to indem- 
hify the plaisitifis—both were clothed with delegated 
discretion to render justice to the adverse parties 
without litigation or delay, and (as I think may be 
fairly inferred in this case as weil as the other) with- 
éut. any individual Joss or responsibility, as the agen- 
cy of each afforded the means to perform his agree- 
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ment. . Admitting that in this case the claim for 
the damages still exist against the ship . owners, 
it was equally so in the case cited ; except, that there 
the certain or most probable means of obtaining sa- 
tisfaction were lost in consequence of the ‘agreement ; 
and in this case from like cause, the safe and usual 
course of having the damages assessed -by the war- 
dens, .and abandoning the goods to the slip owners, 
as intended, was defeated—a procedure, which, accor- 
ding to its ordmary results and probable tendency, 
would have secured to the plainuff quite as much 
as the defendant promised him, and without delay. 
In that case it is also true, that the landlord had a 
lien on the effects for his rent, and some‘of the Judg- 
es considered the agreement in the nature of a pur- 
chase of the effects from him by the broker. In this 
ease, the effect of the agreement was to induce the 
plaintiff to retairi and sell for his own benefit, and at 
auction, (according to the facts stated) damaged goods 
which otherwise he would have had a right to aban- 
don at the risk of ship-owners. It also imposed on 
him the expense of hs ining the goods, preparatory 
to the sale, and if it be admitted, that notwithstanding 
the undertaking,.the plaintiff. was entitled, on suffi- 
cient proof, to redress by suit against the owners of 
the vessel, it is evident he was placed in a very un- 
favorable attitude for doing so; for though the sur- 
vey of the wardens would not have been of itself e vi- 
dence of the damages, tlie testimony of the individu- 
also holding the office and who had acted under the 
solemnity of an oath, would have been much the 
most safe and satisfactory evidence that the case ad- 
mitted of. Nor can it be overlooked, that the trans- 
action hada direct tendency, so far as to delude the 
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plaintiff, as to induce him to neglect the precaution 
of having the goods iuspected by any persons before 
the sale, wio would have been competent witnesses 
to prove the extent of the damages. It is also wor- 
thy of.remark, that as a consequence of .the sale at 
auction, there was probably a sacrifice in the true 
value of the goods. Ifso, and the plaintiff was prom p- 
ted to it-by an illegal contract, he could not ex- 
pect indemnity for so much, in an action against the 
owners.of the vessel; nor can it appear that they 
would not have been enabled to secure themselves out 
of the damaged goods by private sale, or otherwise, 
had they ‘been abandoned to them according te the 
usual coursé of commerce. ; 

In an action against them, the plaintiff must have 
encountered this objection, as well as resistance, on 
the ground of the different agreement between hiim- 
self and their agent; together with the difficulty 
arising from the delay in electing his remedy, and 
the, probably, imperfect testimony—all which were 
consequences of the undertaking, which is the foun- 
dation of this action, and which from its nature and 
effects, would appear to constitute a new contract on 
a distinct consideration. The sbip-owners were -ne- 
ver chargeable with this particular debt. Their re- 
sponsibility was for the price of the govds, if aban- 
doned:* otherwise, for the true amount of the dania- 
ges sustained, according to the remedy sought. 
Their liability, therefore, was but the inducement 
and measure of this debt; so that in any view of the 
case, this must be regarded as an original demand, as 
contemplated in various decisions on ihe statute. 
It has been ruled, that if the original debtor is intend- 
ed to be only relatively, and not absolutely cischarg- 
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ed, and the person, promising, substitutes himself 
as the debtor, in consideration of the release of the 
party indebted, quoad the original creditor, the right 
of suing-for the orignal debt being only understood 
to be transferred, the transaction assumes-a charac- 
ter which, in many cases, has been considered not 


within the statute.” It is admitted that no certain aRoheris 


o on Fr. 225 


abstract. rule in relation to this statute, has or can be 
laid down for the government of all other cases, but 
that.much has of necessity been left to float on the 


5 . : : . b a 
facts and circumstances of the particular cases." Yet "Me™: 


it is believed the views I have advanced are in ac- 
cordance with the most current rules of decision in 
the several Courts of the United States, as well as 
the great variety of cases reviewed in Roberts on 
Frauds. 

Of the latter cases, it is deemed sufficient to notice 
but one other.. It was an action for the repairs of a, 


carriage : it belonged’to a Mr. Copey, and had ents ¥. Cas. 


sent by the defendant to the plaintiffs to be repaired, 

the orders concerning it being given by the defend- 
ant. The bill for the repairs was made out in the 
name of Copey, who was known to the plaintiffs as 
the owner. The: work being done, the defendant 
sent an order to pack up the carriage and. send it on 
board a ship: the plaintiffs on this sent to know who 
was to pay for it: the defendant replied, he had sent 
it and would pay for it. ‘The carriage was sent, and 
payment required of the defendant: he questioned 
the price, and refused to pay, but said he. had the 
mney to pay it, without explaining whether tt was 
his own or Copey’s. Upon these facts, Chief Jus- 
tice Midon, on the principles of the case of Wilhkaims 
vs. Leper, decided that the cireumstances took the 
case out of the statute 
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‘his, it is true, was a trial at mst prius, but it is 
recognised as sound law. It should be conceded, that 
some of the adjudged cases, of equal authority, main- 
tain doctrines apparently in conflict with the prmci- 
ples of this decision ; but from a comparison of the 
various. decisions on the subject, it-is believed the 
weicht of autherity fully sustains the conclusions to 
which [ have arrived ;-and such is the unanimous 
opinion of the Court. 

Judgment reversed, and the cause remanded. for 
further proceedings. | 


CRENSHAW, J. not sitting 


TORBERT cersus WILSON 


The exemplification of a record. certified by the Clerk of the Court under his 
private seal, ihere being no official seal, will be good, and receivable in evi- 
dence as thougha seal of office were annexed. ’ 

in a‘replication to a.plea of the statute of limitation of a former suit, the plain- 
tiff must set out the pariiculars of such suit,.so as to apprize the defendant of 
what he will have to answer. 

It is no answer to the plea of the statyte of limitation, that an action had been 
commenced in another county against the defendant, which action has not 
been disposed of?; and.in order to render such fact available against the plea 
of the statute, it must appear that the former action had been disposed of, be. 
fore the last was instituted. 

Where an action is brought against a defendant in one county, while he isa 
resident freeholder of anoiher—he must take advantage of such matter of 

7 defence, in the action—and if the case proceeds to judgment, he will be for” 

closed as to any future defence on that ground. 


‘ Error from Mobile Circuit Court. . 
This was an action of assumpsit to recover the 
amount of a bill of exchange front Torbert, the plain- 
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tiffin errom,* The action was commenced in Mobile 
Circuit Court.on the 22d, January, 1828.  Torbert 
plead the statute of limitations in two pleas—T*irst 
that he had not undertaken, &c. within six years, 
and second that the sup'posed action had not accrued 
&c, within sixe years. The plaintiff below replied 
to the first plea that the defendant did promise in 
manner and form &c., and. to the second, *absence 
from the State, &c. ‘Vo sustaif his replication to 
the first plea, Wilson offered in evidence the traus- 
cript of a record of the Cireuit Court of Marengo 
county, showing that a writ had issued from that 
Court against the defendant, .on the same cause of 
action on which the present action was brought, on 
the l4th August 1S27. 0 ‘The writ had been returned 
non est inventus, and was followed by an ahas and 
pluries. The piutries was executed on the Mth Oc- 
tober 1828 and the suif, as appeared by the trans- 
cript, was still pending, when certified by the clerk. 
The defendant objecied to the admission of the trans- 
cript to the jury, on the ground that the saine was 
certified by the clerk undér his private seal, (there 
being no seal of office.) ‘The Court overruled the 
objection—and the defendant then proved that he 
had been a resident and freelolder of the county of 
Mobile from the vear 1824 down to the time of the 
trial of the cause. ‘The defendant's counsel reques- 
ted the Court to charge the jur¢, that if they believed 
the defendant was a resident freeholder of Mobile 
county, af the time the several writs were issded in 
Marengo county that then he was not lable to be 


sued in that county; and that the issuance of ‘the 
writs did net take the-case out of the statute. The 
Gourt refused to cive the charge as thus requested 
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and the same being excepted to the following grounds 
were assignéd for error, in this Court— 

1. That the transcript of the record, from Marengo 
county, was not properly proven. 

2. That if proven, it was ‘not relevant to the is- 
sue. | R 

3. That the residence of the defendant in Mobile 
was a bar to the applicability of the record. 


; 


Hitchcock, for Plaintiff—Acre, contra. 


Co.uirr, J.—This is an action of assumpsit upon 
_a bill of exchange, commenced on the 22d January, 
1828, in the Circuit Court of Mobile county. ‘The 
plaintiff in error was defendant below. Among oth- 
er pleas, the plaintiff pleaded the statute of limita- 
tions in two forms—first, that he did not within six 
years next before the commencement of this action 
undertake, &c,—second, that the supposed cause of 
action did not accrue, &c. To the first plea, the 
defendant replied that the plaintiff did promise in 
manner and form, as he had declared against him. 
To the second plea it was replied, that after the cause 
of action accrued, and within six years next thereaf- 
ter, and before the commencement, of this action, the 
said James was absent from and beyond the limits 
of this State, to wit, from the first day of January 
in the year 1821, until &c. 
~ To support the replication to the first plea of the 
stdtute, the defendant offered a paper purporting to 
bé the transcript of a record of the Circuit Court of 
' Marengo county, authenticated by the clerk of that 
Court under his private seal, he certifying he had no 
official seal, from which transcript it appears that on 
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the 14th of August 1827, the defendant caused to be 
issued from said Court a Capias ad resp. for the same 
cause of action as that for which the present is 
brought, which was returned non est. On the 14th 
of November 1827 an alias capias issued and return- 
ed non est, and on the 28th of August 1828, a plurtes 
capias was issued and returned executed on the 14th 
of October 1828. It appears from the certificate of 
the clerk that, thatsuit was pending on the 26th Janu- 
ary 1899, when the transcript was made out. To 
the admission of titis transcript the plaintiff objected, 
but Ins objection was overruled and the transcript 
read to the jury. 

The plaintiff also proved that he had been a resi- 
dent and freeholder of the county of Mobile from the 
early part of 1824, down to the present time. 

‘The counsel for the plaintiff moved the Court to 
instruct the jury, if they believed the defendant was 
a resident and freeholder of the county of Mobile, at 
the time of issuing the several writs mentioned in the 
transcript, that then he was not liable to be sued in 
Marengo, and that the issuing the writ, did not 

iake the case out the statute, which instructions the 
Court refused to give. This much of the bill of-ex- 
ceptions may serve to make intelligible the view we 


ree 
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ro C ¢] . 
i2zke of toe case. 


wo questions are presented for our examination. 
ist. Was the transcript from Marengo admissible 
evidence ? ‘This must depend, first, upon the sufh- 
ciency of its authentication without an official seal. 
2d. Upon the issue under which it was offered, 
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Ist In the investigation of this point, we. derive 
no aid-from English authority. Their public Courts 
of record are all provided with seals, so that their 
decisions furnish no ease where an exemplification 
has been offered in. evidence, the verity of which 
was not attested by an official seal. In this country 
the state of facts is different, a large number of our 
Courts have no seals, owing to the neglect of the 
clerks to procure them or other causes. There is no 
law, in trath, which makes it obligatory upon them 
to obtain seals: now, if we were to refuse to receive. 
as, evidence, records certified by the clerks of our 
Courts, because their authenticity did not appear by 
an official seal, the burden of proving the subscrip- 
tion of the clerk or the correctness of the copy would 
be thrown upon the party offering it. This would 
increase the expense and trouble of litigation, which 
should certainly not be added to, further than the ad- 
ministration of justice requires. 1 Injury can rarely 
result from the admissibility of a record, without this 
additional. proof. 

The terrors of a criminal prosecution will deter 
from the introduction of a spurious transcript, and 
besides, the corrective possessed by the Courts, of 
awarding new trials, will in general, prevent injury 

But we need not discuss this question as if it was 
res integra. Jt has been the practice of our Courts 
since their organization, to receive in evidence trans- 
cripts certified as the. one before us, and the reasons 
which would induce a. departure must be stronget 
than any we have been able to discover 

2d.-The adaptation of the issue to the proof. Is a 
requisition in pleading of immemorial practice. The 
chief object to be obtained by pleading. is to advise 
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ive the pleader’s adversary of the evidence intended to 
rts be offered against him. Now, no intimation is giv- 
er en in the replications to either of the pleas, that the 
on writs, issued in Marengo, will be prodnced on the 
ch trial. 
ry In Coleson vs. Blanton; it was ruled that the plain- +3 Hayw. 
ur tiff must reply special matter, which he insists on in - 
he avoidance of the statute. This case is an authority 
no to prove, that under a general replication, the plain- 
m tiff cannot give in evidence a subsequent promise, &c. 
e. It will not be necessary, however, for us to express 
ur * an opinion upon the correctness of that decision as 
ry prescribing a rale of universal application. It per- 
p- haps has its exceptions—but the case before us, we 
ld apprehend, does not form one. Whenever the plain- 
id tiff proposes to oppose the plea of the statute by proof 
h of a former suit for the same cause, he must give no- 
1- tice by his replication that such proef will be ad- 
Vv duced; upon principle, this is clear, and we have been 
is able to find noauthority to the contrary. 
3d. The solution of the quesion embraced by this 

r point must depend materially upon the construction 
‘ of the LOth section of the act “for the limitation of ac- 
if tions and avoiding vexatious law-suits, “ passed 1802, _ Dig. 

which is as follows: “Ifin any of the said actions, 
- specified in any of the preceding sections of this: act, 
: ¥ judgment be given for the plaintiff, and the same be 
- reversed by writ of error; or if a verdict pass for the 
plaintiff, and upon matter alleged in arrest of judg- 


ment, the judgment be given against the plaimtiff, 
then the said plaintiff, his or her heirs, executors, or 
administrators, as the case shall require, may com- 
mence anew action within one year after such judg- 
: ment reversed or given against the plaintiff and not 
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after.” In order to countervail the plea of the stat- 


ute by the issuance of the writin M arenoou, it would 


sewn that, taut suit should have been disposed of be- 
ture the institution of this. ‘This provision ot the 


stuiuie proposes ua benefit to plaintiffs who have been 
unenccessful in the prosecution of one action, and 
cannot, therefore, by any rule of construction be ex- 
tended to him, who has brought a second action, with- 
out awaiting the issue of the first. [have looked in- 
dustriously, but to no purpose, for ge on upon 
analogous statutes, to authorise its extension thus 
far. 
~The cases cited by the defendant’s counsel, are 
cases In which the first suit was Cisposed of, or in 


which the writ relied on to avoid the statute, vas is- 


sued in the same suit in which the plea was pleaded; 
and, therefore, afford no aid im the decision of the 
present question. ‘The principle upon which it is 
insisted, that the suit in Marengo prevents the ope- 
ration of the statute is, that it serves to sh 


defendants have not slumbered u 


"his ee oe mee a ee hn gmat bear 4s 
DLS princi pie SiUppo es that the bar created by the 
’ ’ ‘ 
statute, is founded upen the pres tmption of ft ment 
7 hie > por ae ee 
—but the most. recent 2 Gyudi cations snew, that this 


idea is. not well founded. 
promise, or an acknowledement of a subsisting duty, 
in order to revive a deman 


1 a 
poses further that a ‘party by his own act can furnish 


else why require ean express 


yonet to countervail the presu mptien of payment— 
such a prince iple 1 Is opposed to other rules, and is in- 
CO} apatible vith the analogies of the law and cannot 
be well founded. 

ii reapene Vs. Me } her: SOM, ad 7° if Was deter? nine d 
that awrit taken out:a wainst © he of several administr 
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tors, wil] not prevent the statute from running. 
This is a case directly’ in point—though the writ 
was misconceived, and consequently bad, it shews that 
the plaintiff was not inattentive to his rights. 

In McDowel vs. Goodivyn,' it was held that tosus- ¢8?7" 
tain a replication of an original sted out, the plain- 
tiff must shew it to have been continued up to the 
timeofthe trial. In other words, ifthe process on which 
the defendant was brought into Court, did not suc- 
eced the writ issued, as an alias, &¢.. it was no an- 
swer to a plea of the statute. 

The case of Delaplaine vs. Crowninshield, alsovxmason 

ne hae Age 320. 
maintains the doctrine, that it is no answer to a plea 
of the statute, that a writ was sued out before the 
bar became complete; unless it was regularly con- 
tinued by alas, &c. 

To same point, see Harris vs. Dennis,” Montgome- pene 4 
ry vs. Caldwell,” Cawood vs. Whetcroft, Calls vs. {4Bibb 30 
Waddy,’ Hume vs. Dickinson, Jackson vs. Horton." 3.103 

Both upon reason and authority, then, it would $1). 
seem that the defendant can draw no aid from his 4B0b20. 
suit in Marengo: and because it was unavailing in Rep. 127. 
proof of any fact in issue, the transcript should have 
been rejected. 

Secondly. .Was the suit in Marengo a nullity, be- 
cause the plaintiff was, at the time of its commence- 
ment, a resident and freeholder in. Mobile county ? 

The determination of the first question being deci- 
sive of the case, we might decline its further exami- 
nation, but as the second is brought up by the bill 
of exceptions, and an opinion upon it may influence 
ulterior proceedings between the parties, we will 
briefly consider it. By our statute; an action institu- 
ted in one county, against a resident and freeholder 
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of another, is abateable upon the plea of the defen- 
dant; yet it will not of necessity follow, that the suit 
isa nullity. ‘It may be avoided at the election of the 
defendant ; but if he fails so to elect, and the cause is 
prosecuted to judgment, the defendant is foreclosed as 
to his defence, and all proceedings under the judgment 
are regular. Were itotherwise, the purchase of proper- 
ty, under an execution issued upon it, would not be 
safe. Hence it will follow, that the suit in Marengo 
was not a nullity ; and it would be competent for the 
defendant to prosécute a new action within twelve 
months after the arrest or reversal of a judgment 
rendered in ¢hat suit. 

Let the judgment be reversed, and the cause be 
remanded. 


Crensuaw, J. not sitting. 


~— -— 


SHELTON rersus THE STATE 


Under an indictment charging an assault on the 10th, evidence is admmsesible 
of assaults on the 3d and 4th of the same month. - 

The time of committing an offence, (except where “tif time enters into the na 
ture of that offence,) may be laid on any day previous to the finding of the 
bill, during the period within which it may be prosecuted. 

It is not error that in the prosecution of offences, assistant counsel is assigned 
the State. 


This was an indictment of two counts, in Dallas 
Circuit Court, for an assault with intent to kill and 
murder, and for a common assault and battery. On 
the first count, the prisoner was acquitted, ‘and on 
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the second convicted, and fined. ‘Two points were 
reserved on the trial for the determination of the Su- 
preme Court. 

First whether the Court below erred in permiting 
evidence to go to the jury of assaults on the 3d 
and 4th of March, when the indictment charged that 
the offence had been committed on the 10th of March. 

Second, whether the Court below erred in allow- 
ing assistant counsel to the State, who concluded 
the argument. 


H G. Perry, and Gordon, for the plaintiff. 
Attorney General, contra. 


Wire, J—This was a prosecution at the suit of 
the State. "The indictinent contained two counts— 
one for an assault with intent to kill and murder, and 
the other for a common assault and battery. On 
the first, the defendant was acquitted, but convicted 
onthe second,and fined three hundred & ninety dollars. 
Points were reserved, under the statute, for the de- 
termination of the Court; the first of which is whe- 
ther it was error for the Judge, on the trial, to per- 
mit evidence to go to the jury, of an assault on the 
3d or 4th of March, when the indictment charged the 
offence to have been committed on the 10th of that 
month. ‘The law requires, that some day should be 
laid in the indictment, but except where the time is 
of the description of the offence itself, it is sufficient 
to lay it on any day previous to the finding of the 
bill, and during the period within which the offence 
may be prosecuted. In Ist vol. of Chetty’s Criminal 
Law, page 224, of margin, these principles are laid 
down and sustained by many authorities referred to. 
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Though the allegation of a specific time is impor- 
tant, it is in no case necessary to prove the precise 
day, or even year, laid in the indictment, ex- 
cept where time enters into the nature of the offence; 
and, therefore, an overt act of high treason may be 
proved to be committed on a different day from that 
mentioned in the indictment. ‘To this doctrine, con- 
tained in almost all the books, there can be but one 
conceivable objection, which is this: that if it be al- 
lowable to prove the offence after the time laid 
in the indictment, subsequent prosecutions for the 
same offence would not be barred. This arises from 
a belief, that the record of the first conviction or ac- 
quital, when relied on as a bar, could not be aided 
by averment. This, however, is a wrong view of 
the subject. 

On the next page of Chitty, to that already refer- 
red to, the author says, “ That in an indictment for 
high treason, overt acts, committed at different times, 
may all be laid on the same day; and, therefore, up- 
on a second indictment, the defendant may, by pro- 
per averments, shew that he has already been ac- 
quitted of the offence, upon the first, though the two 
indictments allege the offence to have been commit- 
ted on different days; for it would be hard, indeed, 
if the prosecutor might vary from the day laid, for 
the purpose of conviction, and the prisoner could not 
do the same, in order to shew a previous acquittal.” 

The next point raised, is, whether the Circuit 
Court erred, in permitting the argument on the trial 
to be closed by adifferent attorney, than the solicitor, 
for the State. It is argued, that such a practice 
tends to the abuse of prosecutions, by either ma- 
king them too rigid and severe, on the one hand, or 
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epening the door to collusion on the other. If this 
be so, the State should not be allowed assistant coun- 
sel, either to commence or conclude arguments. 
Now, the fact is well known, that prisoners usually 
employ men of the strongest talents, and the’ more 
important the case, the more distinguished the de- 
fending counsel generally are; and if the state is ne- 
ver to be aided in her prosecutions, the contest would 
often be too unequal for the purposes of justice., Nor 
can I conceive that much is to be apprehended from 
a practice that has long prevailed throughout our 
country. ‘The assisting counsel would be under the 
control of the Court, and the solicitor a sworn officer, 
charged with the important trust of public prosecu- 
tions, would be guilty of a great deriliction of duty, 
if he connived at collusions for acquittal, or permitted 
cruel and unjust prosecutions. 

But it is said, that assisting counsel, on the part of 
the State, should not, at all events, be allowed to con- 
clude the argument; because, the defending coun- 
sel, not apprised of the fact, would not lay out their 
strength to meet the emergency. This, generally, 
could not be the case; for, in the progress of the 
causé, and before any thing was said for the ac- 
cused, there would be notice who was to close the 


-argument. But defendants, if innocent, have 


never much to apprehend from the laws,-as adminis- 
tered in this country, even with the aid of the ablest 
counsel for the State, and if guilty; it is no public 
grievance that they should be punished. Here, it 
any where upon earth, the benign maxim of the law, 
that it is better ninety-nine guilty persons should es- 
cape, than that one innocent man should be punish- 
ed, prevails in allits force. We can not sustain the 
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last objection. ‘The point with respect to the con- 
tinuance, is considered as settled by former adjudica- 
tions. 

There is, then, no error in the record, and the 
judgment must be affirmed. But we can not render 
judgment against the security. ‘The law does not 
require such a bond as the one taken, nor allow this 
Court to give judgment on it. If good at Common 
Law, the redress must be sought there. 


CrensHaw, J. not sitting. 


GREEN et ux cersus MOORE, EXECUTOR, &c 


A by his Jast will and testament bequeathed two quarter sections of land to his 
daughter B The land had been purchased of the United States, and but 
one third of the purchase money paid. Held—That A’s executor was 
bound to pay out the balance due to the United States and perfect B's title; 
on it appearing, that her share, then, would only equal the legacies given off 
by the said will to A’s other children. 


This was a bill in chancery filed in Madison Cir- 
cuit Court, against William Moore the executor of 
the last will and testament of Uriah Bass. The case 
presented the following facts. Uriah Bass, by his 
last will and testament amongst other devises, be- 
queathed to Ann Green, his daughter, two quarter sec- 
tions of land. ‘The land in question had been pur- 
chased, by Bass, from the United States, and one 
fourth of the purchase money paid. Uriah Bass died 
possessed of an estate amply adequate to the pay- 
ment of all his debts, and to-the settlement of all his 
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bequests. After the executor had qualified, the com- 
plainants applied to him to pay out the balance due 
on the land. This he refused, alleging, that he had 
no authority so to do, but required the complainants 
to procure the decree of a competent Court on the 
subject. The complainants rejecting this requisition, 
the land became forfeited. This bill was then filed 
to compel the executor to pay out of the assets iu 
his possession, the balance due on tie land, and to 
secure a patent for the complainants. ‘The answer 
of the dofendant adinitted most of the above facts, 
but contended that he proposed to complainants to 
take advantage of the law extending further credit ; 
and insisted on a demurrer to the bill. On a final 
hearing, the bill was dismissed, and the deeree brought 
to this Court for revision. 


lutchison, for Plaintifi--Thornton. contra. 
Hutel for Plaintiffi—-7 / f 


CRENSHAW, J. 

In this case, the billand supplement set forth, that 
Uriah Bass, by his last will and testament, among other 
things, devised to his daughter Ann, the wife of Jolin 
A. Green, two quarter sections of land therein deserib- 
ed; that at public sale the testator had purchased 
the lands of the United States, at the price of three 
thousand nine hundred and thirty six dollars, having 
paid one fourth of the purchase money, leaving three 
fourths unpaid at the time of his death: that in his 
will, he directed all his just debts to be paid, and 
left a large estate amply sufficient to pay debts and 
legacies and satisfy the devises contained in his will: 
that the executor William Moore proved the will and 
took possession of the whole of the personal estate : 
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that though requested, he failed and negleeted to 
pay thé remaining instalments due on the said two 
: quarter sections of land, or to avail himself of fur- 
ther credit under the act of Congress called the re- 
lief law, so that the lands became forfeited to the 
United States. The answer admits the material 
facts stated in the bill and supplement, but in sub- 
stance alleges, that the executor requested the com- 
plainants to avail themselves of the benefit of said 
act of Congress, and that if they would procure the 
decree of a competent Court, compelling him to do 
so, then he would pay the debt due to the United 
States ; and concludes by insisting on the benefit of 
a demurrer. On a final hearing on the bill, supple- 
ment, answer and exhibits, the Cireuit Court dis- 
missed the bill; and this is now assigned for error. 
The prayer of the bill is, that the executor may 
be compelled to re-purchase the land, or to pay an 
equivalent in money, with compensation for the im- 
provements made by. the complainants on the land. 
Whether the decree of the Circuit Court ought to be 
reversed and the prayer of the bill be decreed, isnow 
the question for our consideration. 
That in the construction of wills the mtention of 
the testator ought to prevail as far as is consistent 
with the rules of law—that the residuum of the es- 
tate and even personal legacies may be taken if ne- 
cessary, to the perfection of a devise of land—and 
that it is the duty of the execuior out of the person- 
alty to pay debis and discharge incumbrances from 
devises of land, whether the testator’s title be in law 
or equity, are propositions affirmed by the counsel 
for the appellants, and not denied by the counsel for 
the appellees. | 
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To arrive at the intention of the testator, as to 
any given clause of his will, we may resort to other 
clauses, or to the entire instrument to shew what 
was intended. If the testator in the present case, 
intended that the three instalments due to the go- 
vernment on the lands devised to his daughter Ann 
Green, should be paid out of his estate, it may be 
ascertained by a resort tothis rule. That he inten- 
ded to do equal justice to each of his daughters by 
giving them equal portions of his estate is evident 
from the face of the will. ‘To each of them he has 
devised two quarter sections of land, and bequeathed 
to the two eldest, eight negroes a piece, and to each 
of his five younger daughters a legacy in negroes 
equal in value to the legacies of the elder daughters. 
Land of the same quantity and negroes equal in val- 
ud are evincive to my mind that the testator inten- 
ded to extend his bounty in an equal degree to all his 
daughters. 

Again; from the face of the will, it does not ap- 
pear that the testator had not a perfect legal title to 
the four quarter sections devised to his two eidest 
daughters, it is fair to presume that he had, until the 
contrary is shewn to be the fact. We are not in- 
formed by the record that the title of Mrs. Sally 
Green was imperfect, or that her land was incum- 
bered ; it is therefore presumable that under the de- 
vise to her she has a clear legal title. The lands de- 
vised to the five younger daughters necessarily im- 
ply a perfect legal title, because the executor is re- 
quired by the will to purchase those lands for these 
devisees at a price not exceeding eleven dollars per 
acre, and which was nearly equal to the price at 
which the land of Ann Green was originally pur- 
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chased from the United States. Can it then be sup- 
posed consistently with the testator’s evident inten- 
tion of equality m the distribution of his property 
among his daughters, that he did not intend his 
daughter Ann Green should also have a perfect le- 
gal title to the land which she took under the devise, 
and that her land should not be paid for out of his 
estate? that in effect, she should have no land when 
her elder sister had been provided for, and each of 
her younger sisters was to have land not exceeding 
in value three thousand five hundred and twenty 
dollars. This would be manifest injustice, -and-to 
my mind a contrary conclusion is irresistible. 

This interpretation of the testator’s intention is 
not only supported by the best rules of reason and 
justice, but is well sustained by authority, and is en- 
tirely consistent with the rules of law. And it is 
equally true, that it is the duty of the executor to 
resort to the reseduum of the estate, and if necessary 
to personal lezacies, for the payment of debts and 
the discharging of incumbrances on specific devises 
of land, and for the completion of an imperfect or 
epuitable title. 

In the caseof Livingston vs. Newkirk, reported in 
3d Johns. Ch. Reports, the principle is settled in New 
York, “that an equitable interest in lands, founded on 
articles of agreement for the purchase, will pass by a 
subsequent devise and that the executor must pay 

_ the purchase money for the benefit of the devisee.” 
_< oy The case of Champion vs. Brown,’ isto the same 
effect. It was then determined that a contract for 
the purchase of land did, in equity, descend to the 
heirs of the vendee as real estate, and- who may cal! 
on the executor or administrator to discharge the con- 
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tract, so as to enable the heirs to demand a convey- 
ance from the vendor. 

The same doctrine is fully recognised, and well 
established by the English decisions. In the case of 
Perry vs. Phillips, it was held, that an equitable lien —- 
was an equitable obligation to do according to con- 
science, and that a devise of it was good in equity. 
So, in Buckmaster vs. Danop,’ the same rule was re-°7 idem. 
cognised by the Master of the Rolls; though in that 
case, the performance of the agreement in favor of the 
heir, outof the residuary legacy was refused, on the 
ground that there was no agreement binding on the 
parties, either in law or equity.—Also, the’ case of 
Broome vs. Moni:, is to the same effect. In that case «10 idem. 
the chancellor held, that a devise of land contracted 
for, was good, though the devisor had only an equi- 
table estate, and that every devise was specific, and 
that money, to be laid out in land, should, in equity, 
be considered as land: though it was also held, that 
if the contract was not binding, or could not be en- 
forced, nothing would pass by the devise. 

All this law, insisted on by the complainants, was 
admitted by the defendant ; but its application to the 
case in hand was denied. 

It was contended, that all the cases referred to, mov- 
ed on the supposition that the contract could be en- 
forced, and that the remedy was mutual ; but that in 
a sale of public land by the government, payment 
could not be coerced from the purchaser, nor could 
the United States be compelled to make titles. 

Without admitting or denying this proposition, I 


_ think it may with reason be affirmed, that a sale -by 


the government forms an exception to the rule. 
ft is to be presumed, that a government contract- 
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ing with its citizens, will act in good faith. Itis a 
matter of history and public notoriety, that a legal 
title, in pursuance of law, is uniformly granted by the 
United States to the purchaser or his representatives, 
on the making of full payment for the land. The 
prospect or liability of forfeiture, will operate as a 
means of coercion to compel the purchaser to pay the 
subsequent instalments as they fall due. It is true, 
he has his election either to obtain a complete title 
by making full payment, or to forfeit the money 
which he has paid, together with his imperfect right 
to the land. This isa considerable penalty, and must 
have a good effect in coercing the purchaser to punc- 
tuality in payment. 

But although the purchaser, in his life-time, might 
have forfeited the land to the United States, by fail- 
ing to pay the purchase money as it fell due, yet 
having devised the land, and died before a forfeiture 
took place, it is plain, he did not intend it to be for- 
feited, but intended that it should be paid for out of 
his estate. | 

In pursuance of this intention, it was the duty of 
the executor, to have prevented 4 forfeiture by an ex- 
tension of credit under the act ef Congress, and ulti- 
mately to have completed the payment out of the per- 
sonal estate of the testator; or, without resorting to 
an extension of credit, if the condition of the estate 
would have permitted it without material injury, and 
a sufficiency of money had been realised, he might 
have discharged the debt, and perfected the title be- 
fore a forfeiture accrued. 

This was strictly a debt, from the payment of 
which the executor could not be exonerated without 
the consent of the devisee, solong as there was a suf- 
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ficiency for that purpose, Under the act of Assem- 
bly of December, 1816, if the circumstances of the 
estate required it, by applicationto the county court, 
the executor would have been empowered td sell pro- 
perty of the testator in order to complete the payment. 

We are all of opinion, that the complainants are 
entitled to relief ina Court of Equity; that the exe- 
cutor, (or rather the administrator with the will an- 
nexed,) for the use of the devisee and her heirs, ought 
to re-purchase the same land, or other land in the 
same vicinity, equal in value and quantity, or if this 
cannot be effected, without material injury to the 
rights of others: interested in the estate, then an eq ui- 
valent in money ought to be settled on her and her 
heirs. ; , 

But, in as much as the testimony taken in. the 
case was rejected by the Circuit Court, and has not 
heen submitted to the consideration of this Court, 
and as several material facts are necessary to be as- 
certained before a final decree can be pronounced, 
this Court have not sufficient data to render that de- 
cree which the Circuit Court should have rendered. 
To the end, therefore, that all necessary facts may 
be ascertained, so as to enable the Circuit Court to 
pronounce a final decree, it is now, ordered and de- 
creed by this Court, that the decree be reversed, and 
the cause remanded, and that the costs be paid out of 
the testator’s estate. . . 

Lirscome. ©. J.—Perry, J. and Taytor. J. not 
sitting 
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KENNEDY versus MEADOR. 


The declarations of a party can not be given in evidence at his own instance, 
unless they form a part of the res gesta. 


The opinion of the Court, in this case, shows all 
the points arising in its decision. 


Coiier, J.—The questions of Jaw, arising in this 
case, are presented by the bill of exceptions, from 
which it appears that the defendant in error read to 
the jury, against the consent of the plaintiff, a depo- 
sition, in which a knowledge of several of the facts 
stated are derived by the witness from third persons. 
It further appears, that the defendant gave in evi- 
dence, declarations of himself and one Roaney, that 
they were not co-partners at the time the claim on 
which this suit is founded, originated, and this not- 
withstanding an objection by the plaintiff’s counsel. 

We understand by the waiver of the plaintiff’s 
counsel, at the foot of the record, that all objection, 
as to the regularity of taking the depositions, is waiv- 
ed, and will therefore consider only such objections 
as are intrinsic. 

The deposition, in some of its parts, is clearly ob- 
jectionable. It details, as facts, matters, a knowledge 
of which was derived from third persons ; and upon 
motion by the counsel of the plaintiff, it was the duty 
of the Court to have excluded that portion of it. 

It was error to admit the declarations of the de- 
*1Starkie’s fendant or Roaney. The declarations of a party can 
9,70. ‘never be given in evidence at his own instance, un- 

less they form a part of the res geste.’ Here, it is 
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not pretended, that there is a res geste to which they 
can be referred as a constituent’ part. The declara- 
tion of Roancy was equally inadmissible—it was 
competent to have examined him on the trial. 

Let the judgment be reversed and the cause be 
remanded. 


Lipscome C. J. not sitting. 


SMITH versus MAXWELL. 


it appearing, that improper testimony is admitted by a Court to go toa jury, 
the appellate Court will not presume the proof of cireumstances, (not ap- 
pearing in the bill of exceptions,) which would render such testimony legal. 

Held not error. that a counsel, with the assent of the Court, had a jury recalled, 
and an erroneous charge of such Court, in favor of such counsel, retracted, 


This was an action of assumpsit, tried in Morgan 
County Court. . 

The bill of exceptions, stated, that on the trial of 
the cause, the Court below permitted evidence to go 
to the jury, of the admission of defendant’s wife that 
she had purchased a portion of the goods sued for. 
Also, that the Court, having given an_ erroneous 
charge to the jury, and the same being excepted to 
by plaintiff's counsel, the jury were recalled, and the 
charge retracted. 


Taytor, J.—The assignment of errors in this case. 
refers exclusively to the bill of exceptions. From this. 
it appears that the Court below permitted proof to 
be made before the jury of admissions made 
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by the wife of Maxwell, of her having purchased 
some of the articles charged in the account, 
on which the swit was brought. It is admitted by 
the counsel for Smith, that this was contrary to the 
general rule of law, but it is contended that this Court 
will presume that proof had been made of the wife 
having acted as the agent of the husband, and if so, 
the decision below was correct. This would be a 
most strained presumption indeed. Evidence is re- 
ceived, which is contrary to the general rules of law; 
there may be circumstances, however, which if 
proved, would make that evidence admissible ; 
can it be imagined that the Judge would have signed 
a bill of exceptions in which that evidence was not in- 
serted? Ifhe would, this Court can not supply the 
omission. From all that appears on the record, the 
Court erred in admitting this testimony. 

It appears that the counsel for the plaintiff in error, 
excepted to a part of the instructions given by the 
Court, to the jury, but that after the exception was 
taken, and the jury had retired, they were recalled 
and told by the counsel for the defeudant, with the 
assent of the Court, that the instruction was errone- 
ous, and the law different. This is the same as if 
the Court itself had directed the jury to be recalled 
to the box, retracted an erroneous, and given a cor- 
rect charge ; therefore, in this, there was no error. 

For the admission of the declarations of the wife, 
the judgment must be reversed, and the cause re- 
manded. 


Crensuaw, J. not sitting. 
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CARGILL versus WALKER. 


The vendee of personal property will not be permitted to defend against the 
consideration of the purchase money, by a mere allegation, that he has been 
deprived of the property by another, whose title is not shewn to have been 
superior to his own—and which title he would not defend, because the ven- 
dor’s agent refused to execute a bond of indemnity. 


In error from Dallas Circuit Court. 

This was an action of debt instituted by Cargill 
to recover the amount of a note given for the pur- 
chase ofa slave; which having been levied on, ds of the 
the estate of one Outlaw, it was proposed by the de- 
fendant, to the agent of the plaintiff, thatif the latter 
would execute a bond of indemnity, the former would 
defend the claim ; which having been declined, the 
slave was sold. The defendant having defended a- 
gainst the note on these grounds, obtained a verdict ; 
to reverse which, the cause was brought to this Court. 


Taytor, J:—By the bill of exceptions it appears, 
that on the trial in the Circuit Court, it was proved 
that the consideration of the note, on which the ac- 
tion is founded, was the purchase of a negro by the 
defendant of the plaintiff, which negro the plaintiff had 
previously purchased of one Alexander 8. Outlaw. 
It was further proved by the production of the exe- 
cution, and the return of the sheriff thereon, in con- 
nection with his oral testimony, that the said negro 
was sold after the sale and delivery to the defendant 
and the execution of the note sued on, to satisfy a judg- 
ment creditor of the said Alexander S. Outlaw: that 
Uriah G. Mitchell was the agent of the plaintiff, who 
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resided in the State of Mississippi, and that the de- 
fendant proposed to the said Mitchell, after the negro 
was levied on, and before the sale, that if Mitchell 
would indemnify the defendant, he would claim the 
negro, make the necessary affidavit, dc. and have a 
trial of the right of property, as authorised by the 
statute; but Mitchell refused to give the indemnity 
required, and the defendant was deprived of the ne- 
gro by the levy and sale by the sheriff. It was also 
proved, that there was an express warranty of title 
made by the plaintiff to the defendant. 

“On these facts, the Court instructed the jury, 
“that if they were of -opinion that Mitchell was the 
“‘ general agent of the plaintiff, and that the negro had 
“been levied on as it had been testified, and that 
“the defendant proposed to said Mitchell, if he 
“ would indemnify him, that he would litigate the 
“right to the negro, at law, and he refused to give 
« the indemnity, and the negro was sold under the 
“levy ; that the offer to claim upon indemnity being 
“ given, was tantamount to an offer to return the 
“negro, so far as to permit the deprivation of the 
“ possession of the defendant, of the slave, to be giv- 
“en in evidence in defence of the action. And if 
“ they were of opinion the facts supposed were true, 
“they should find a verdict for the defendant.” 

It is undoubtedly true, that the offer made by de- 
fendant, to contest the right of the sheriff to sell un- 
der the executions, upon reciving indemnity, was 
equivalent to an offer to return the negro to the 
plaintiff; but would an offer to retyrn, with the other 
facts set out in the bill of exceptions, form a defence ’ 
It does not appear whether the executions had come 
to the sheriff’s hands before the sale by the plaintiff 
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to the defendant, nor does it seem that the instruc- 
tions of the Judge contemplated the case of a lien 
effected by the executions, but they convey the idea 
that the assertion of title in Outlaw by the sheriff in 
making his levy, authorised the defendant to call up- 
on the plaintill to refuid the consideration, and re- 
scind the contract. This certainly is not the law. 
Had the-defendant been sued by a third person, whe 
claimed title to the negro, he might have given no- 
tice of the pendency of the action to the plaintiff, and 
called upon him to make defence, and, in the event 
of a recovery against him, the judgment would have 
been evidence in defendant’s favor, when sued for 
the consideration. But suppose upon claim made by 
this third person, the defendant had given notice to 
the plaintiff, that if he would indemnify him he 
would not deliver the negro up without suit, other- 
wise he would, and indemnity was refused, and the 
negro delivered up; would this of itself form a de- 
fence in an action for the consideration agreed to 
be paid, without proof of title in the third person ? 
! think not. So here, if the defendant had claimed 
the property, given bond &c., and upon the trial 
there had been a recovery, he having given notice to 
the plaintiff to defend on the trial of the right of pro- 
perty, could have used the judgment in that case i 
his defence when sued on the note given for the con- 
sideration 

Suppose there had, beet a warranty of soundness, 
and the defendant, believing the negro to be unsound, 


had given notice of that fact to the plaintiff and of- 
tered to return him; when sued upon the note, 
proot of this would net have formed a defence, but it 


vould have devolved upon him to satisfy the jury 
: : 
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by testimony to the fact, that the negro was un- 
sound, and thus have shown a breach of the warran- 
ty. The warranty in this case was not against the 
claim of title by another, but against the validity of 
that title; therefore, without proof that such title was 
good, no breach of the warranty was shown. 

The judgment must be reversed, and the cause re- 
manded. 


EVANS cersus MURPHY, et. al 


A gave his note for the rent of a ferry, including eighty acres of land: the 
County Court afterwards granted the ferry to another. Ina suit brought to 
recover the amount of the note—Held—That A could show the failure of 
consideration, which arose from being deprived of the ferry. 


In error from Wilcox Circuit Court. 

This action, being assumpsit, was brought to re- 
cover the amount of a promissory note. ‘The note 
was executed by Evans to .the defendants in error 
for the rent of eighty acres of land, including a ferry. 
The County Court had granted the privilege of keep- 
ing the ferry to another individual, whereby the de- 
fendant, Evans, had been deprived of its income, 
which was proved to be worth one hundred and fifty 
dollars a year. To this defence, the Court charged 
the jury, that the defendant was bound to pay the 
whole amount of the note, and that if the land was 
of any value, they must so find. ‘The defendant, by 
his counsel, excepted to this charge of the Court, and 
took his writ of error here. 
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Sarrotp, J—-This action was brought in the 
Circuit Court, by the defendants in error against the 
present plaintiff, on a.promissory note made by the 
latter, payable to the former, as agents for the Canton 
Company for one hundred and eighty dollars. The 
plaintiffs below having obtained a verdict and judg- 
ment for the amount of the note, Evans prosecutes 
this writ of error, and assigns the following causes. 

Ist. That the Court erred, as shewn in the bill of 
exceptions. 

2d. The Court erred in sustaining the demurrer to 
the defendant’s plea. 

fn relation tothe first assignment, it appears that 
the note sued on had been given for the rent of a fer- 
ry and eighty acres of cleared land; that the County 
Court had previously licensed Is. Pharr to keep said 
ferry, who kept the same tor the whole of the year, 
for which defendant had rented it, whereby the de- 
fendant never received it. Upon this state of facts, 
the Court charged the jury, that if the land was of 
any value, the contract was undivided, and they 
must find forthe plaintiff the full amount of the note, 
the ferry having» been proved to be worth one hun- 
dred and fifty dollars a year. 

The doctrine of partial failure of the consideration 
of contracts, and under what circumstances it con- 
stitutes a defence at law to an action brought to re- 
cover the price of the article contracted for, isa sub- 
ject of considerable agnitude, and has often elicited 
contrariety of decision in different Courts of high au- 
thority. Inasmuch, however, as the principles in- 
volved in this case have received several recent dis- 

-cussions in this Court, and our opinions have been 
fully declared upon them, (more particularly in one 
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case during the present term) it is deemed unneces- 
sary again to review the authorities, or reiterate the 
reasons by which we are governed. It is sufficient 
to say, a majority of this Court have heretofore adop- 
ted principles of decision in opposition to those main- 
tained by the Circuit Court in this case, and that we 
are now fully satisfied with them: that on the best 
reasons and authorities, in cases like the present, the 
defendant below should be allowed, in mitigation of 
the demand against him, the benefit of the defence 
of which he attempted to avail himself; that by this 
course much delay and vexation, and the circuity 
of actions will be avoided, which should ever be re- 
garded as a desideratum in the administration of 
justice. The cases alluded to, as having been al- 
ready adjudicated, where will be found references to 
many authorities, and a full exposition of our views 
 orngy are McMillion vs. Pigg § Marr, and Peden v. Moore, 
page 71 of this volume. 

Respecting the 2d assignment, as it is unimpor- 
tant to the decision, it is sufficient to say no error is 
presented by it. On the first the judment is reversed, 
and the cause remanded. 
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continued the motion, but ordered the sheriff to de- 
tain two hundred and fifty dollars, until judgment on 
the motion, unless Long should give bond to Lewis 
for Sanders’ use, with condition to pay the two hun- 
dred and fifty dollars, or what should be adjudged on 
the motion. 

At August term, 1529, on the hearing of the mo- 
tion, Long's attorney insisted, there should be a de- 
claration, or statement of the facts on which judg- 
ment was sought, but the Court refused to compel 
it, to which Long excepted. 

The facts having been suggested, on which, in 
pursuance of the motion judgment was sought. 
Long controverted them, and prayed a jury to de- 
termine them; this request, the Court also refused, 
and to which a further exception was taken. 

It was conceded, that the fees claimed, formed no 
part of the costs taxed, or which could be taxed or 
embraced by the judgments, (Long vs. Turner.) but 
were one moiety of the damages of aflirmance in 
those two cases claimed by Lewis, as Long's attor- 
ney, for obtaming the same, without any express 
contract betwixt lim and Long. Therefore, Long 
insisted, the Court could not take jurisdiction, but 
the Court proceeded to hear and adjudge; and to 
this exception was also taken. 

The facts proved were, that Lewis, as Long's at- 
torney, obtained two judgments against Turner, for 
two thousand four hundred and seventeen dollars, 
and tio thousand three hundred and thirteen dol- 
lars—writs of error were prosecuted, and at Decem- 
ber term 1823, of the Supreme Court, J. M. Taylor, 
Esq. for Lewis, obtained affirmances with ten per 
cent. damages according to statute, a moiety of which 
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a damages was one hundred and seventy-seven dollars 
mv and eighty one cents. Executions on the affirmed 
Ss judgments were returned to January term 18285, 
= satisfied.” 

hn On the 25th August 1826, Sanders filed his bill in 


Madison Circuit Court, agamst Lewis, Long and 
. McBroom, claiming Lewis’ fees as his assignee, being 
- the sum of one hundred and seventy seven dollars 
- * eighty one cents, aforesaid, and praying an injunc- 


i tion and decree for the same. Lewis’ answer, ad- 
mitted the transfer to Sanders and, his right, stated 
his contract with Long to have been a written one, 


allowing him two and a half per cent. on the amount 
- he should collect and receive, and which had been 


, paid him ; that there had been no further stipulation, 
but that writs of error were not contemplated, and re- 
) lied on the practice for an additional fee of one half 


. of the damages on the affirmance of the judgments. 
At November Term, 1827, the bill was dismissed. 


1 For what reason, or on what ground, the bill was 
dismissed, does not appear. The facts respecting 
the bill, were given in evidence by Long, in defence 


of the motion, to avail himself of Lewis’ answer, 
which admitted he was to make the collection for tivo 
) and a half per cent. and that he had received the same 
§c. Lewis’ receipt for the two and a half per cent. 
was also produced ; and it was further proved, that 
after the affirmances, Long collected from the sheriff 
about two thousand dollars; that his agent made re- 
peated visits from Tennessee, in order to get the re- 
sidue out of the hands of Sanders, the deputy of 
McBroom, and from first to last Lewis was ab- 
sent, having removed; that for the want of his ort- 


ginal attorney. he was under the necessity of em- 
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ploying and paying another attorney, (Mr. Craig- 
head,) who obtained the judgment against McBroom, 
for about one thousand four hundred doll: u's, the resi- 
due collecte ia by Sancers. 

The Court also heard proof of the custom of the 
Northern bar, in support of the charge of half the 
damages of affirmance, &c., to which objection was 
also made. 

The judgment of the County Court was that the 
restraining order be rescinded. “That Lewis for San- 
ders’ use recover of Neal, sherifl, one hundred and 

‘ seventy seven dollars and eighty one cents for Lew- 
is’ services &c., out of which the costs were to be 
paid; and that the balance of the said two hundred 
and fifty dollars, being seventy two dollars nineteen 
cents be paid t 

were awarded. 
It may be premised —— the bill filed by 
Sanders against Lewis, Long and McBroom, the 


to Long: and for said sums executions 


proceedings thereon and its dismissal; that in as 
much as the principles or grounds of the decision in 

‘hancery, were not made a part of this record, and do 

em appear to have been relied on asa bar tothe suc- 

cess of this motion; as the bill may have been dis- 
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roneous to entertain summary jurisdiction, to receive 
the evidence of the usage of the bar; and to give the 
judgment in question. 

The facts of the case, together with the assign- 
ments of error, present the question, whether or not 
it is competent for a Court of law, on motion against 
the sheriff, and without the intervention of a jury to 
order the sheriff todetain from the plaintiff, money col- 
lected on executions in his favour and pay the same 
to his attorney in satisfaction of his claim of commas- 
sion, or, compensation for extra services in effecting 
the recovery? And if the competency exists under 
different circumstances, do not the facts that no 
specific rate of commission had been agreed on—that 
the services relied on as the ground of the claim 
were contested, by the clieut, aud negligence impu- 
ted to the attorney—-the necessity in this case of de- 
ciding the amount due, or whether any thing, from 
evidence tn pazs, and the defendant’s claim of the right 
of trial by jury, destroy the competency, and deny 
the summary remedy ? 

It is material that the claim was not for costs, or 
auy fees that were, or could have been taxed in the 
bill of costs, or which were in any manner defined 
by law—such would stand on a different principle ; 
the demand was for additional commissions for extra 
services by the attorney, for procuring an affirmance 
of the judgments in this Court; and this after being 
paid for his services in the Court below, the stipula- 
ted rate (two and a half per cent commissions,) for 
making the collection. There had been no further 
stipulation, writs of error not having been contem- 
plated at the time of the engagement; but the same 
having been proseented, the attorney relied on the 
30 
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practice and usage of the bar to give him an addi- 
tional fee of one half of the damages accruing on the 
affirmance. 

As respects the fact of the attorney having been 
employed in the service for which he claims com- 
pensation, and so. far us that may be material, it is 
sufficient to remark that it is not necessary the attor- 
ney should be able to prove the original employment; 
if he can show a recognition of him, by his client, as 
attorney in the progress of the suit, it is sufficient, 
Hotchkiss vs. Le Roy* Nor should I doubt but a 
continuation of the employment in the defence ofa writ 
of error,and an agreement for extraservices, may be im- 
plied in a proper case, by a competent tribunal, from 
the necessity of the service, and the usage of the coun- 
try. But to do this the tribunal must have authority 
to draw inferences and decide contested facts. 

It is also a rule of law, thatif the defendant pay 
to the plaintiff his debt and costs, after notice from 
the plaintiff’s attorney not to do so, he pays the costs 
in his own wrong—-Pindar vs. Morris," Martin vs. 
Hawks. But this has reference alone to the expen- 
ses which by law may be taxed in the bill of costs in 
favor of the successful party ; and is by legal intend- 
ment for the benefit of his attorney, and is said to 
be his measure of compensation, as between him and 
the party recovering,—Mclarland vs. Crary." 

Another established principle, and one more appli- 
cable to the case before us is, that the claim which 
an attorney may have on his client for extra services, 
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upon the taxed costs, or widich the Court will pro- 
tect against the interference of his client—T'ke Peo- 
ple vs. Hardenburg’ 

















That “the right of trial by jury she all i pre- 
served,” or “shall remain j;nviolate,” is a sacred con- 
stitutional guarantee, none will, in terms, deny; the 
only question is as to its application. By the con- 
stitution of the United States it is expressly applied 
to all “suits at Common Law, where the value in 
controversy exceeds twet ity doliars.” By adopting, 
substantially, the same language, the convention in 
this State must be presuned to have intended the 
sane degree of protection. tn obedience to this twa 
fold constitutivaal rule, this Court, as well as most 
others in the Union, has repeatedly decided that in 
summary proceedings, no less than jn a different 
mode, against officers aud others, where material facts 
i pais are controverted, and in cases of sufficient 
amount, the benefit of trial by jury can not be with- 
held. Believing in this case, that this right has been 
violated, we conse ruen thy decide that the Count 5 
Court erred. 

Admitting the principle that an attorney at law, 
who has collect 1684 und received into his hands mo- 
ney for his client, has a right to retain therefrom any 
amount of fees, or commissions justly due him for 
his services in the same cuse; or if the principle be 
so extended as to recognise a Ven in favour of the 
attorney on the evidences of debt or deinand for the 
prosecution of which he has been retained, until his 
fees are paid; it does not follow, that, under differ- 
ent circumstances, he can, by mere motion to the 
Court, obiain an order, decree or judgment for the 
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evidences of the debt, and the client demands the 
same, but his attorney refuses, insisting on his right 
to retain in satisfaction of his fees, or until the same 
are paid, the client can litigate the right by motion 
or regular suit, according to the circumstances; if 
material facts be contested which the Judge is in- 
competent to decide, an issue may be formed and the 
facts ascertained by a jury. If the attorney have 
not the remedy in his own hands, in relation to his 
claim of commissions or fees, beyond those chargea- 
ble in the bill of costs, and his right be contested by 
his client and payment refused, or if for other cause, 
itis delayed, the Courts are open to him, and he is 
entitled to the same remedy, by regular suit, that 
other creditors may demand. 

I would not be understood to say that no remedy 
exists by which an attorney, or his assignee, can se- 
cure his commission, or retaining fee, out of the mo- 
ney collected, and in the hands of the sheriff, or oth- 
er person, against his client’s consent; but if it be 
admitted, (on which however we express no opinion, ) 
that the remedy exists, in case of the insolvency of 
the client, or where artifice or fraud has been resorted 
to with a view to defeat the attorney’s claim, it must 
be by suit in chancery, or at law in the ordinary 
course: whereby the client shall not be denied a tri- 
al by jury, of the contested facts, nor be compelled to 
have his rights determined by a proceeding against 
an officer who may have neither inclination or abili- 
ty to defend then. 

Let the judgment and proceedings be reversed. 


CotLier, J.—I concur in reversing the judgment, 
but dissent from so much of the opinion of the Court 
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1€ as supposes that the decree in the chancery cause 

it was not a bar to further litigation in regard to the 

G subject matter. It may be true tuat the bill contain- 

n ed no equity, and should for that cause have been 

if dismissed, but the question is not what should have 

1- been done, but what was done. The bill having 

€ been dismissed generally, we must understand that 

e the merits of the case were litigated and determined; 

S and hence the decree precludes further controversy 

.- in another form. 

. 

‘ } 

b 

scentanlitcindasian 

t 

, HUDSON versus TINDALL, EX’R 

Ps j Where a defendant produces an assigned note of the plaintiff, as a cet-off 

ie against the plaintiff’s action, the latter may show a total or partial failure of 
the consideration for which the note was given, either by a replication to the 

~ plea of set-off, or in answer to the general issuc, and notice of set-off. 

D 

) Hudson brought an action of assumpsit, in Tus- 


caloosa County Court, against Tindall, the executor 
of Payne, to recover for work and labor. Tindall 
filed the plea of general issue, and a notice of set-off. 
In support of the set-off, the defendant produced a 
note of hand, executed by the plaintiff, to one Lewis 
Hudson, and by the latter endorsed in blank. ‘The 
plaintiff moved the Court to exciude this note from 
( the jury; which being refused, the plaintiff then of- 

fered evidence to show a total failure of the conside- 
ration, for which the said note was given. ‘The 








Court rejected this evidence, and the two decisions 
of the Court below, were here assigned for ever. 


Crabb, for plaintift—Lihs, contra. 
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Sarroup, J.—The action in the Court below, was 
asstunpsit for work and labor, &c. by the present 
plaintif, agaiust the defendant as executor of Payne. 
‘The plea was the general issue, accompanied by 
noticerof set-off. 'L'o support the set-off, as appears 
by the bill of exceptions, the defendant offered in ev: 
dence a note for one hundred and forty-four dollars, 
made by John Fiudson, the plaintiff, payable to Lew- 
is Hudson, and endorsed with an assignment as fol- 
lows: “I sign the within, for value received, Ieb. 
16th, 1S@6—Lewis Hudson.” “his date was ante- 
rior to the maturity of the note, and the note teil due 
sometime beiore the commencement of this suit. ‘To 
the almissivility of this evidence, the plaintitf ob- 
jected, and moved the Court toe sclude it. The Court 
overruled the motton, and permitted the evidence to 
gotothe jury. Afterwards, in the progress of the 
trial, the plaintiff proposed to introduce evidence of 
a total failure of the consideration of the said note, 
which being objected to on the part of the defendant, 
was refused by the Court, to which cecisions the 
plaintiff excepted. 

The jury rendered a verdict in favor of the de- | 
fendant; and certified that the plaintitt was indebted 
to the defendant, the sum of one hundred and forts 
dollars and seven cents; on which the Court render: 
ed judgment, that the plaintiff should recover no- 
thing, &c. and that the defendant recover his costs, 
éc. and that a sez. fa. issue in favor of the defend- 
ant—which having issued accordingly, the plaintiff, 
(then defendant) in the see. fa. demurred, and was 





overruled ; and upon motion of the plaintiff, in the 
set. fa. the Court rendered judgment that the condi- 
tional judgement of the previous term, be then made 
final, ccc 
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The original and present plaintiff, having sued out 

= writ of error, assigns as causes, among others— 

That the Court be elow, in the progress of the 

ier permitted the mole assigned or endorsed, as sta- 
ted, to go to the jury, as evidence of set-off. 

That the Court refused to permit the plaintiff, 
on the trial below, to introduce evidence of a totaé 
failure of the consideration of the note offered as a 
set-off, under the general issue and notice. 

3. ‘That the Court rendered judgment, for the de- 
fendant below, that sez. fa. issued upon the certifi- 
cate of the jury. 

The record does not state any spocific obje ction 
as having been ureed against the admissibility of 
of the note as evidence. ‘The objection appears to 
have been general. But in this Court, it is insisted, 
that there ought to have been proof of the execution 
of the note by the plaintiff, of the genuineness of the 
assignnrent, and that it was made atthe time it bears 
date, or, at any rate, before the institution of the suit; 
that it should also appear whether it was assigned to 
the testator, or to the defendant as his executor ; and fur- 
ther, that it was inadmissible for the reason that 
when given in evidence, the assignment remained 
blankas tothe assignee. Whichof these specific objec- 
tions, or whether either, was brought to the notice of 
the Court below, does not _— It may be, (as in- 
sisted by the defendant’s counsel) that the decision of 
the Court was never required on either—that some 
different and untenable objection alane was made. 
Admitting, if the objection was made, that the note 
was inadmissible without proof of its execution, and 
that the assignment was made before the  institu- 
tion of the suit, vet it may be that the plaintiff, 
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tacitly or impliedly, waived the necessity of it—the 
same may be said respecting the necessity of filling 
the endorsement with the name of the assignee, and 
any other particular objection that might have been 
taken 

tespecting the necessity of offering proof of the 
hand writing of the endorser supposing the excep- 
tious to have been sufficiently taken, 1 ain of opin- 
ion that no such proof could legally have been re- 
quired, unless the genuinenesss of the assignment 
had been put in issue in the manner prescribed by 
the statute. The language of the statute is, “that 
when any ‘suit shall be instituted, by any person or 
persons, as assignee or assignees, of any bond or oth- 
er writing, it shall not be necessary for the plaintiff 
or plaintiffs to prove the assignment or assignments, 
unless the defendant or defendants shall annex to the 
plea denying such assignment or assigninents, an af- 
fidavit stating that such defendant or defendants veri- 
ly believe that some one or more of such assignments 
was forged, or make oath to the same effect in open 
Court, at the time of filing such plea.”* Her: under 
the general issue, notice had been given to the plain- 
tiff that the note (describing it) wo uld be offered as a 
set-off. This was entirely equal to a special plea, 
containing the same matter. It apprised the plain- 
tiff as fully as a declaration could have done, of the 
claim which he was required to admif or resist—in 
other words to defend. 

In relation to this note, the situation of the parties 
were substantially changed, the plaintiff was virtu- 
ally and technically sued on the note by the detfen- 
dant—the former would not deny the assignment on 
oath, according to his belief, -and which only is re- 
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quired by the statute in any case. The injury or 
inconvenience would, in most cases, be the same 
whether the proof be required from the plaintiff or 
defendant, to avoid which must have been the inten- 
tion of the legislature. I think the spzrzt and equity 
of the statute apply equally to endorsements on a 
note when offered as a set-off; but as a different de- 
cision has been made during the present term of this 
Court, (Cass vs. Northrop,) I will not further 
moot the question. And for reason of the uncer- 
tainty of the exceptions referable to this assignment, 
and beaause the next is sufficient to dispose of the 
case, the Court declines the expression of any defin- 
ite opinion on this. 

2.‘ Was the evidence of the failure of the considera- 
tion of the note properly rejected? If it was, it can be 
alone on the principle that the right of resistance or 
defence, was greatly restricted from the circumstance 
that the remedy on the note was prosecuted in the 
form of a set-off instead of an original action. 'The 
doctrine is, that under the general issue, the defen- 
dant may give in evidence the znsaffictency or tllegah- 
ty of the consideration, infancy, lunacy or coverture, 
at the time of contracting; and a variety of other 
matters, which in effect admit that a contract was 
made, but deny that it was, or is, obligatory on the 
defendant.’ Suppose the relation of the parties chang- 
ed, and that the note had been made the foundation o 
an original suit by ‘Tindall againstthe maker, then 
the defendant would, bere the general issue, have been 
clearly entitied to the benefit of the total failure of the 
consideration ; can the mere change,in the form of 
the remedy, vary the rights of the partres, or the law 
of the contract? The statute’ provides, “that in all 
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actions to be commenced on any assigned bonds, pro- 
missory note, &c. the defendant shall be allowed the 
benefit of all payments, discounts and sets-off, made, 
had, or possessed against the same previous to notice 
of the assignment, any law, &c. to the contrary not- 
withstanding.” 

The decision of this Court, in the case of Bald- 
win vs. Brogden,” would appear to countenance the 
rule adopted by the inferior Court in this case. It 
was: there held, that where a defendant pleads as a 
set-off, a note made by the plaintiff to another per- 
son, and transferred to him, the plaintiff. will not be 
permitted to prove such set-off void, as being given 
for a gambling consideration, without replying such 
defence specially. 

In support of this decision but little reasoning is 
employed, nor is any authority cited. ‘The case was, 
at least, nominally different from this; there the set- 
off was specially pleaded—here, it was offered under 
the general issue and notice. It is suggested that 
the Court, in the former case, (and which consisted of 
but a bare quorum,) conceive that the difference in 
the form of the issue, authorised a different rule of de- 
cision, such as they adopted. Whatever may have 
been the views of the Court at that time, the present 
Court are unanimous in the opinion, that the evidence 
offered by the plaintiff to impeach the consideration 
of the note introduced as a set-off, was admissible ; 
and that in the rejection of it, the Court erred; and 
that on the authority of recent decisions of this Court, 
and the references therem made, the evidence would 
have been.equally admissible, if offered to establish 
only a partial failure of consideration. And my own 
opinion is, that the defence against the note was alike 
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available, whether the note had been given in evi- 
dence under a plea of set-off, or the general issue and 
notice; that in neither case was a special replication 
necessary. In this opinion, probably a majority of 
the present Court would concur. 

3. It is believed to have been unnecessary and ir- 
regular for the Court below, to render any judgment 
or order for the issuance ofa scz. fa. on the certificate 
of the jury in favor of the defendant. The amount 
certified stood as a debt of record,on which, without 
further authority, the defendant was by the statute 
of defaleation, in force at the commencement of the 
suit (and which governed the case,) authorised to 
take out a sce. fa. unless the debt was paid without 
delay. Whether the judgment, or order, for the scz. 
fa. should only be regarded as surplusage, not vitia- 
ting the judgment, or otherwise, is unimportant to 
this decision, as the law, in this respect has been mo- 
dified by an act of 1827, 28, which will govern sub- 
sequentsuits ; and as the previous assignment is con- 
sidered fatal to this judgment. 

Other causes have been assigned for error, one of 
which, being for matter beneficial to the plaintiff, 
he can claim no advantage from it. ‘The others re- 
late to the proceedings and judgment on the sev. fa. 
which we regard asa distinct suit and not subject to 
revision on this writ of errov. 

On the second assignment alone, let the judgment 
be reversed, and ithe cause be remanded. 
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A paper, promising to pay a certain sum of money for staves, (subject to a de 
duction for any number not procured.) at two dollars a thousand—held not 
subject to the same rules of decision which regulate promiksory notes ; so as 
to authorise the Court to give judgment on it without the intervention of a 
jury. 

In an action on such a paper, it is eatential to aver in the deciar: ition, the num- 
ber of staves actuaily procured. 


This was assumpsit, brought in Dallas Circuit 


Court, to recover of the plaintiffs in error, the sum of 


one hundred dollars. The instrument, on which the 
action was founded, was in the following words, to- 
wit: ‘* We promise to pay Jesse Beene one hundred 
“dollars for fifty thousand staves, which we have li- 
 berty to getoff his land, at the mouth of Cedar creek, 
“ Dallas county, subject to a deduction for any num- 
“ber we may not get, at two dollars a thousand.” 

This cause of action was declared on, as a com- 
mon promissory note: and the declaration contained 
ho dverment of the number of staves actually procur- 
ed by the defendants. The Court below suffered a 
judgment final by default to be rendered, and it was 
here assigned for error. 

First—that the Court erred in giving a judgment 
final by default, without the intervention of a jury. 

Second—that the declaration was defective, in not 
containing an averment of the number of staves ac- 
tually taken by the defendants. 


Wuite, J.—The following are the words of the 
instrument on which this action was founded:—‘“ We 
promise to pay Jesse Beene, one hundred dollars for 
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fifty thousand staves, which we have liberty to get 
off his land at the mouth of Cedar Creek, Dallas 
county, subject to a deduction for any number we 
may not get, at two dollars a thousand.” The de- 
claration is in the form, usual, on promissory notes, 
containing no averment of the number of staves actu- 
ally got—a judgment by default final, was taken in 
the Court below, and it is here assigned for error. 

1. That the Court erred in giving final judgment, 
without the intervention of a jury. 

2. That the declaration is defective in not aver- 
ing the number of staves actually taken by the 
plaintiffs in error. For the defendant, in this Court, 
it is contended, that the instrument sued on, though 
not a promisory note by the law Merchant, technically 
speaking, yet by the provisions of the statute of 1812, 
itis in effect one, due presently, and that if the staves 
were not got, it was purely a matter of defence to be 
pleaded, as any other failure of consideration. As to 
the intervention of a jury, it is insisted that the 
judgment by default confessed a cause of action for 
the full amount, and therefore, that there was no ne- 
cessity for a jury to assess damages. A very slight 
examination into the intention of the parties to this 
contract, and the legal effect of the contract itself, 
will enable us to see whether the errors assigned are 
well taken. To my mind, it imports nothing more 
than an agreement that Martin & Hill should ‘be 
permitted to get staves off the land of Beene to any 
amount not excceding fifty thousand, for which they 
were to pay at the rate of two dollars a thousand. 
True, they promised to pay one hundred dollars. and 
this, if taken independently of the contingency, sta- 
ted in the writing, would bind them to pay that sum 
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immediately. But in as much as they, in effect, only 
promised to pay at a specified rate, for the staves 
which they should afterwards get, they were. not 
bound to pay a cent until they had got some of the 
staves, and then only in proportion to the number 
received. It was therefore indispensable to aver 
what staves they had got. Without this, the decla- 
ration did not contain a substantial cause of action, 
and could not be good even under the extensive pro- 
visions of the act of 1824. But if necessary to aver, 
it was equally so, to prove this fact, otherwise it did 
not appear what sum should have been recovered, 
and the judgment by default could not legally be 
rendered for more than nominal damages. As then, 
the writing itself did not furnish data from which to 
ascertain the amount, but other proof was needed, a 
jury should have intervened. We are, then, of opin- 
ion, that for the two errors relied on, the judgment 
must be reversed, to the writ, and the cause remand- 


ed. 
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MASTERTON, et al. versus BEASLEY, et al. 


A judgment by defanlt, before filing a declaration, is error. 


Perry, J.—The record, in this case, shews, that 
the plaintiff in the Court below, before he filed his 
declaration, took a judgment by default, against the 
defendants, which judgment is said to be erroneous, 
and it has been so held by repeated decisions of this 
Court. 

The judgment must, therefore, be reversed back to 
the writ, and the cause remanded. 





